Septenber 5, 2005

VI A FEDERAL EXPRESS

M. Gordon Macl nnes

Assi st ant Conmi ssi oner

Di vi sion of Abbott | nplenentation
State of New Jersey

Departnent of Education

P. 0. Box 500

Trenton, NJ 08625- 0500

Re: Revised 2005-06 Abbott Regul ati ons

Dear Assi stant Conm ssi oner Maccl nnes:

| submt these coments on the 2005-06 regulations on
“I'nmproving Standards-Driven Instruction and Literacy and
I ncreasing Efficiency in Abbott School Districts” on behalf
of the follow ng school districts: Asbury Park, Elizabeth,
d oucest er Cty, Keansbur g, Passai c, Penbert on,
Phillipsburg, Plainfield, Salem and Trenton (“Districts”).
The Districts appreciate the extension of tinme for the
filing of these cooments to Septenber 7, 2005.

The DOE does not provide any explanation in the
regulations or introductory coments as to why certain
recommendations of the Districts were adopted in the new
draft and others were rejected. Therefore, the Districts
list below their original coments on specific provisions
not adopted by the Departnment of Education (“DOE’). The
Districts have presented new comments, primarily on the new
travel regulations; those comments are in bold below The
Districts also advise the DCE that the Districts
incorporate into this letter their general coments on
pages 1-3 of the August 2, 2005, letter to you and the
Education Law Center’s proposed changes, dated August 26,
2005.

The Districts hope that, unlike the DOE s response to
the first round of coments, the DCE wll explain the
reasons why the Districts’ proposed changes have not been
adopt ed.
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DEFI NI TI ONS

1. The definition of “Base budget,” which was an
integral part of the presunptive budget fornmula in the
2004-05 regul ations, has been deleted w thout explanation
Al t hough the DOE has indicated that the budget regul ations
will be released later, the bifurcation of the regulatory
process makes it difficult to understand fully the inter-
relati onship between these draft regul ations and the budget
regul ations that will be drafted over the next couple of
nont hs.

2. The definition of “Effective” remains in the
2005-06 regulations and requires that prograns or services
must contribute to “inproved student achi evenent as
denonstrated through site-specific evaluation enploying the
standards of evidence-based research and/or conparative

data analysis. . . .” The DOCE continues to require al
prograns, including supplenmental progranms, to denonstrate
i nproved student achievenent. However, the Suprene Court

has stated in the Abbott decisions that many needs-based
suppl enmental progranms are required even though they m ght
not bear a direct, evidence-based connection to inproved
student achi evenent.

3. The definition of “Efficient” remains the same as
in the 2004-05 regul ations (expenditure, program service,
etc. nust maximze “the use of tinme, effort, and resources,
including funding, as denonstrated through site-specific
eval uati on and/or conparative data anal yses of spending for
the sanme expenditure categories in other school districts”)
In the 2004-05 regulations, the DOE stated that the
conparative analyses would be with other school districts
“as determned by the nedian spending statewide and as
conpared to other Abbott school districts and school
districts in the same region, county, District factor
grouping, and of the sane size.” Wthout any explanation,
the 2005-06 regulations delete all of the |anguage setting
forth the specific districts that wuld be wused to
determ ne whether an expenditure is effective based on
conparative data

4. “Fiscal Year 2006 Education Cpportunity A d” nakes
reference to the “presunptive budget fornula.” State
funding under the regulation will be under the “presunptive
budget or parity . . . whichever is greater.” The

regul ation inproperly nerges foundation education funding
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with funding for supplenmental prograns in violation of
Abbott |V and V.

5. “Fi scal Year 2006 Discretionary Education
Qoportunity Ad” is limted to funding for “specific
ef fective and ef ficient f oundat i onal educati on and

suppl enental prograns to enable students to achieve the
CCCS.” Although this definition is identical to the 2004-05
regulations, it again |limts supplenental prograns and
services to those that have a direct evidence-based
relationship to achievenent of the CCCS contrary to the
Suprenme Court’s understanding of suppl enental f undi ng
beyond the District’s parity aid.

6. The 2005-06 regul ations delete the definition of
“needs assessnent” even though the term is used throughout
t he regul ati ons.

7. The definition of “Reallocation” differs in
mat eri al respects from the Supreme Court’s explicit
| anguage that reallocations my not be made if they “wll
undermne or weaken either the school’s foundationa
educati on program or al r eady exi sting suppl enment al
prograns.”

8. The DOE has replaced the district’s “three year
operational plan” and the separate “Preschool Operationa
Plan” with the “School district two-year report on
instructional priorities” and “School two-year report on
i nstructional priorities.” The stated purpose 1is to
synchroni ze the Abbott districts’ plans with NCLB reporting
requi renents. The two year plan nust specify instructiona
i nprovenents for preschool, Iliteracy, math and science
“Wwth special references to English |anguage |earners and
students classified as disabled.” Neither the definition of
the school nor the district’s plan contains specific
| anguage contained in the 2004-05 regulations specifying
that the plan should be based on “school and student
needs,” which was an integral conponent of the definition
of the three-year operational plan.

9. The definition of “School Leadership Council?”
refers to a *“collaborative school-based planning and
advi sory.” Yet, this definition is inconsistent with the

specific regulation on the SLC s role and responsibilities.
See N.J.A C. 6A 10A-5.4(a). That provision states that the
SLC shall be the “collaborative advisory and decision-
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making body to inprove teaching and Ilearning in the
school.” These inconsistent statements create uncertainty
about the specific role and responsibilities of the SLC

10. The definition of *“Whole school refornf in 2004-
05 related to the *“school-based inplenentation of a
coherent design for the school. . .7 The 2005-06
regul ati ons change this definition to now nean “the school -
based inplenentation of a school district- and Departnent-
approved coherent design. . . .7 It is unclear from the
definition and from the specific regulations on whole
school reform whether the DOE is abandoning school -based
determ nations of whole school reform nodels and shifting
the focus of decision-nmaking for a coherent whole school
reform design froma focus on the school to a focus on the
school district. The DCE should provide clear and
consi st ent regul ati ons on whol e school reform
i npl enent ati on.

SUBCHAPTER 2. PRESCHOCOL PROGRAM

The DOE has not included any regul ations inplenenting
the Suprene Court decisions in MIlville and Passaic. The
former case requires the DCE to provide full State funding
for pre-school unless the DOE can denonstrate that noney

can be reallocated from K-12 budget line itens in the
district budget without affecting other student needs. This
decision is intended to ensure that all local taxes in a
district budget will be, unless DOE can denonstrate to the

contrary, wused for K-12 prograns, as intended by the
Suprene Court and the Legislature, and not to fund pre-
school program shortfalls.

The Passaic case requires the Comm ssioner to assess
actual need when making md-year pre-school expansion aid
adjustnments rather than wusing the per pupil reduction
met hod that was previously used. Neither the requirenents
of the MIlville nor the Passaic decisions are incorporated
into the 2005-06 regqgul ati ons.

The DOE also fails to include in the 2005-06 Abbott
regul ations significant standards that are tantamount to
regul atory requirenents. Specifically, the DOCE publishes
written guidance on preschool program budgets and funding.
The guidance contains reconmmended ratios for staff in
district stand-alone early childhood centers and provides
the opportunity for districts to seek staff |evels beyond
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the recomended ratios based on particul arized need. Yet ,
the guidance does not explain how the ratios were
determ ned even though these ratios may be dispositive of
the amount of DOE funding for staff in these centers. Nor
does the guidance (or the regulations) set forth the
specific standards that wll govern the DOE s eval uation of
what constitutes a particularized need to deviate upwards
fromthe guidance.

The need for a published regulation is even nore
conpelling in the inplenentation of the Abbott decisions
because the Suprenme Court explicitly directed the DOE to
promul gate regulations that “include the procedures and
standards that wll govern applications by individua
schools and districts for needed progranms and necessary
funding.” Abbott v. Burke, 153 N.J. 480, 526 (1998)(“Abbott
V') .

1. N.J. A C 10A- 2. 2(11) refers to a “needs
assessnent,” but the term 1is not defined in the
regul ati ons.

2. The 2005-06 regulations contain a new requirenent
that the DOE “will wutilize historical enrollnment trends and
the school district’s past ability to reach the target
enrollment to establish projected enrollnent and to
determine the need for additional classroons.” N.J. A C
6A: 10A-2.2(a) (21) (v). The DOCE should not be using
historical data to limt a district’s ability to serve the
proj ected preschool popul ation. The DOE can al ways recover
funding in the md-year audit if actual enrollnent is |ess
than projected enrollnment. There is no |legal basis for the
DCE to reduce funding in advance of the school year based
on the agency’' s assunptions about historical data that
m ght bear no relation to the present realities in the
district.

3. The 2005-06 regul ations also provide that “if the
approved projected enrollnment is greater than the actual
enrol I ment of the previous school year, the school district
will not receive funding for nore than 15 classroons not
filled to capacity.” NJ.AC 6A 10A-2.2(a)(21)(v). Wile
the Districts understand the DCE' s interest in having all
cl assroons contain 15 students, there are geographic and
denographic reasons why sone preschool <classes in sone
schools or providers mght be under-utilized. Yet, the DCE
regul ations contain a mandatory cut-off of not “nore than
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15 cl assroons not filled to capacity” w thout providing the
district with the opportunity to show particular reasons
why such a requirenent would hanper wuniversal preschool
attendance in the district.

SUBCHAPTER 3. STANDARDS- BASED REFORM

1. The regulations, wthout explanation or reasons,
el imnate needs-based supports and progranms for students
readi ng bel ow grade | evel and for students wth

disabilities and other special needs.

2. The regulations elimnate all the detailed and
specific supports for teachers in a discrete section of the
regul ati ons (N.J.A C 6A: 10A-3. 5 in t he 2004- 05

regulations); all the detailed and specific supports for
students in a discrete section of the regulations (N.J.A C
6A: 10A-3.6 in the 2004-05 regulations); and all the
specific and detailed supports for parents and famlies in
a discrete section of the regulations (N.J.A C 6A 10A-3.7
in the 2004-05 regul ations). These regul ati ons contai ned
vital requirenents for proper Abbott inplenentation.

3. The 2004-05 regulations required review and
nodi fication of the curriculum based on “student needs.”
The regulations, N J.A C. 6A 10A-3.1(a)(2), now state that
the review and nodification should be based on *“student
performance.” Here again the regul ations dispense with the
Suprene Court nmandate that progranms and services be based
on “student needs.”

4. There are additional requi renents for t he
curriculum in the 2005-06 regulations. N J.A C 6A 10A-
3.1(a)(6). Anong these is the provision that t he
“curriculum shall be wused as one standard to review
teachers’ content mastery and instructional skills to
determne what professional developnent is necessary.”
N.J.AC 6A 10A-3.1(a)(6)(iv). Is the DCE proposing that
this should now be wused as part of the professional
assessnment of a teacher? The regulation is unclear on this
poi nt .

5. The 2004-05 regul ations contained a provision for
“Speci al supports for students reading below grade |evel
including research-based prograns for extended day,
ext ended year, or i n-cl ass assi stance.” (2004-05
regulations at N.J.A C 6A 10A-3.2 (d)(11)). The 2005-06
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regulations elimnate this provision for needs- based
extended day, extended year and in-class assistance
prograns, in violation of Supreme Court nandates.

N. J. A C. 6A 10A-3. 2: SECONDARY EDUCATI ON | NI TI ATl VES

1. The Districts do not understand the reasons for
maki ng regulatory <changes in the Secondary Initiative
regulations in the regulations when the regulations have
never been inplenented and tested by experience and dat a.

2. The 2004-05 regul ations required that all courses
“Integrate technology into instruction as appropriate.” The
2005-06 regulations delete this requirenment wthout any
explanation and in violation of Suprene Court mandates on
the integration of technol ogy.

3. The Secondary Education Initiatives in the text
el i m nat e, wi t hout expl anat i on, essenti al conmponent s
contained in the 2004-05 regul ations. Specifically:

A. The 2004-05 regulations identify eight “essential
conponent s” of t he “ Abbot t Secondary Educati on
Regul ations.” The 2005-06 Abbott regulations identify only
six “essential conponents” (and, as discussed bel ow,
several of the remaining conponents have been substantially
changed). The first “essential conmponent” which has been
conpletely renmoved is the one addressing the *“professiona
devel opment plan created by the school district and schoo
| eaders, with the assistance of staff and consultants if
hel pful that provides three phases of building for school
district and school - based personnel to prepare to inplenent
Abbott  Secondary Education Regul ations.” The prior
provision also stated that the “plan shall permt school
districts to begin capacity-building and professiona
devel opnent on a staggered tineline” that incorporates
“three phases to be conpleted 18 nonths from the start of
each cluster group’s participation. . .~ This “essenti al
conponent” commits the DOE to provide specific professiona
devel opnent and support for the three phases of the
capacity-building and preparation designed to inplenent the
Secondary Initiative as recomended by the workgroup and
reflected in the 2004-05 regulations. This commtnent is an
I nport ant part of t he col | aborative state-district
partnership envisioned by the secondary initiative and its
retention is an inportant expression of DOE' s conmtment to
i npl enent ati on.
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B. A second “essential conponent” omtted from the
proposed 2005-06 regulations is the provision stating that
the “plan shall be inplemented by the school district to
permt staff to acquire the know edge to contribute to the

new y-revised curriculum and i nstruction, and t he
personal i zation of student support. The school district
shal | prepare annual progress reports show ng

acconplishnents and challenges net and report to the
public.”

In the regulations, the first part of this district
requi renent to support effective staff participation in
i npl enenting the secondary initiative is replaced by a
weaker, and nore vague requirenent to neet “the goals of
the school district and individual professional inprovenent
pl ans” which has been added to “essential conponent” nunber
4 dealing with instruction. (N.J.A C 6A 10-3.2(c)(4)(vi).

The second part of this *“essential conponent,” which
requires preparation and public reporting of annual
progress, is elimnated and does not appear elsewhere.

Retaining these provisions is critical to developing the
internal and external capacity needed to support the
initiative and to involve staff and comrunity in its
success.

4. The Secondary Education Standards in Appendix B
i npose substantial additional requirenments on the teacher
as “advocate,” including, but not limted to, serving in
the role of advocate for groups of 20 students and famly
menbers, additional neeting requirenents with students and
famly nenbers, and preparation of an academ c plan. There
is nothing in the regulations to ensure sufficient staff,
facilities, funding and resources for the D stricts to
i npl ement such a program

5. The regul ations elimnate the specific elenents
of whole school reform nodels and AWSRD refornms in the
2004-5 regul ations (2004-05 regulations at N. J. A C. 6A 10A-
3.4(b) and 3.4(h)(2)).

N. J. A C 6A: 10A- 3. 3: DI STRI CT TWO- YEAR REPORT ON
| NSTRUCTI ONAL PRI ORI Tl ES

1. In the 2005-06 regulations, the DOE replaces the
specific and detailed requirenents for the Three-Year
Operational Plan and the Pre-School Operational Plan in the
2004-05 regulations wth the nodified and truncated
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District Two-Year Report on Instructional Priorities. The
new report is limted to a few elenents, instead of the
numerous elenents in the 2004-05 regulations. These
elements inpermssibly restrict district planning to
m nimal instructional goals and elimnate conprehensive
needs- based program pl anni ng and budgeting for all prograns
and services, including mandated and denonstrably needed
suppl enmental prograns. The shift in the scope and contents
of planning docunents also represents another change that
inpedes the Districts’ ability to inplenment the Abbott
reforns in a consistent manner.

2. In violation of the Abbott X Mediation Oder, the
2005-06 regulations contain no standards to guide school
and district assessnents, pl anni ng, budgeti ng and

i npl emrentation of needs-driven services, progranms and
supports. Nor do the regulations provide any standards for
the DOE s decision-making on such critical supplenental
fundi ng requests.

3. The school district is required to show plans for
elimnating specific mth courses wth titles |like
“business math,” “essentials of math,” and fundanental s of
math.” There 1is no explanation of why the DCE is

inplenmenting this requirenent, particularly since such
courses may be essential for those students who are not
col | ege- bound.

SUBCHAPTER 4: SCHOOL DI STRI CT RESPONSI BI LI TI ES FOR | MPROVED
STANDARDS

1. The 2005-06 regqgul ations elimnate all t he
provisions in the 2004-05 regul ations addressing *“Support
for students,” which specifically set forth supplenental

prograns and services based on denonstrable need. (2004-05
regulations at N J.A C 6A 10A-3.6). These requirenents
i ncluded, anong others, the library nedia specialist; a
technol ogy coordinator; sufficient conputers, software and
peripherals; the famly support team adequate social and
health services in elenentary schools; and extended day and
ext ended school year prograns. The DOE does not provide
any explanation or reasons for these deletions.

2. The regul ati ons al so el i m nat e, W t hout
expl anation, the 2004-05 regulatory requirenment of an
annual needs assessnent to determ ne obstacles to student
achi evenent .
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3. The regulations elimnate the specific class size
requirenents set forth in the 2004-05 reqgul ations. Smaller
class sizes are research-based reforns that can produce
dramatic inprovenents in student perfornmance. Mor eover ,
the DCE cites no reason(s) for elimnating this
| ongst andi ng regul atory requirenent.

4. The 2004-05 reqgulations required that the draft
school budgets provided by the district to the schools be
“adjusted for the estimated cost of living increases for
the followng vyear.” The regulations (N.J.A C. 6A 10A-
4.3(b)(1)) elimnate that COLA adjustnent in the draft
budget s.

5. The 2004-05 regul ations required that any new WSR
nodel or alternative whole school reform design (“AWRD’)
contain specific elenments required in all whole school
ref orm prograns. As nentioned above, these elenents have
now been elimnated as requirenents of a WSR nodel or of a
new y sel ected nodel or an AWSRD

SUBCHAPTER 5. THE ABBOIT SCHOOL'S ROLE | N STANDARDS- BASED
| NSTRUCTI ON

1. The regulations substitute preparation, review
and inplenentation of a school’s two-year report on
instructional priorities and budget for the preparation,
review and inplenentation of the three-year operational
plan in the 2004-05 regul ations. The problenms with the new
two-year report are identified above.

2. The regulations elimnate the requirenent in the
2004-05 regulations that the school plan be “based on
student and school needs.” The new plan focuses exclusively
on instructional priorities and does not address other
obstacles to student achievenent that could be overcone by
mandat ed and denonstrably needed suppl enental prograns and
services, in violation of Supreme Court nmandates.

3. The 2004-05 reqgulations explicitly stated that
the SLC shoul d adopt an annual school -based budget based on
a denonstration of need. (2004-05 regulations at N.J.A C

6A: 10A-6.2(a)(2)). The 2005-06 regulations delete the
requi renent that the budget adopted by the SLC be based on
“denonstrated need.” Yet, under the responsibilities of

the SLC, the SLC is required to review the district budget
proposed by the school “to ensure that the needs of
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students, faculty and the school are addressed.” N.J.A C

6A: 10A-5.4(a) (2). These regulations are inconsistent and
conf usi ng.
4. As nentioned above, there is an inconsistency

between the definition of the SLC and the specific
regul ati ons governing the roles and responsibilities of the
SLC.

5. The regulations indicate that the SLC wll
receive training on, anong other things, “identification of
possi ble instructional strategies to reduce” obstacles to
student achi evenent. N.J.A C 6A 10A-5.5(a)(3). Again, the
entire focus is on “instructional strategies” rather than
on other needs, such as the need for supplenental prograns
and services, t hat serve as obstacles to student
achi evenent .

SUBCHAPTER 6. THE DEPARTMENT OF EDUCATI ON' S ROLE | N SCHOOL
| MPROVEMENT

1. The regulations elimnate the requirenent of the
Division of Abbott Inplenentation to “ensure the full,
effective, and efficient local inplenentation” of Abbott
reforms and mandat es.

2. The regulations delete the specific duties and
obligations of the DOE and the DOE s obligation to prepare
a three-year plan for the D vision.

3. The regulations elimnate the requirenent that
the DOE serve as a “clearinghouse” for certain information
on research and needs. (2004-05 regulations at N J.A C
6A: 10A-4.2(a)(1)).

4. The regulations delete the 2004-05 regulations
requiring continuation of a Statew de Council on Abbott
Achi evenrent, which included representatives of various
st akehol ders, including Districts.

5. The regulations elimnate the specific procedural
and substantive standards and requirenents in the 2004-05
regul ations pertaining to the CAPA and the CAPA process.
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SUBCHAPTER 7: COST EFFI Cl ENCY, EDUCATI ON OPPORTUNI TY Al D
AND DI SCRETI ONARY EDUCATI ON OPPORTUNI TY Al D.

This subchapter retains the |legally questionable
provisions that first appeared in the 2004-05 regul ations
and that have never been approved by the Suprene Court.

1. The DOE threatens to withhold the disbursenent of
DEOA for any district t hat fails to resolve the
deficiencies identified by the DOE by the date designated
by the DCE in its notice of deficiencies. N J.A C 6A 10A-
7.1(a) and (a)(1).

2. The regulations add the following to the
conditions for receipt of DEOA: “The school district’s
Audi tor’ s Managenent Report submtted with the CAFR did not
contain repeat audit findings.” If there are repeat audit
findings, the school district nust certify that the
conditions resulting in the repeat audit findings have been
corrected. The regul ation does not provide any opportunity
for the district to show that repeat audit findings may be
practically and professionally unavoi dabl e.

The DOE “Audit Progrant followed by auditors in
performng audits has evolved into a docunent that requires
auditors to perform many conpliance procedures that are not
necessary for them to opine on the financial statenents of
districts but instead are required of the auditors by the
State because it does not have the funding to performthese
conpliance procedures. One of these areas involves
requi red procedures perforned on the District’s Application
for State Ad (ASSA). Auditors are required to test
enroll ment data, Speci al Ed classification, Free and
Reduced cl assification.

A finding fromthis testing mght be a Special Ed Tier
Il student reported on the ASSA that should have been

classified as a Tier |11l student. The next year the
auditors mght find a Tier Il student was reported on the
ASSA that should have been classified as a Tier | student.

As this exanple illustrates, it is rare for districts not
to have repeat audit findings in the ASSA area. This type
of finding has no financial inpact on the district’s

operations (especially in this era of flat funding with no
i ncreases for student popul ation, poverty changes, speci al
ed classifications, etc.) and to hold back a district’s
DEOA for a technicality of a repeat finding is inproper. If



Assi stant Commi ssi oner CGordon Macl nnes
Septenber 5, 2005 - Page 13

anything, this regulation should be limted to repeat audit
findings relating to financial operations not repeat
findings on conpliance testing procedures that have no
i npact on the financial status of a district.

3. The regulations also require that the school
district “does not return funds to the Federal governnent”
in addition to the previous requirenent in the 2004-05
regulations that the “school district applies for, and
i npl emrents  Feder al gr ant prograns in a tinmely and
appropriate manner.” The regulation does not provide any
opportunity for the school district to explain the reasons
why Federal funds are being returned and to seek an
exenption from this provision, where appropriate. For
exanpl e, budget projections in the fall of one fiscal vyear
do not necessarily materialize in the subsequent budget
year. It is inappropriate to penalize a district for
ci rcunst ances beyond the district’s control that require a
district to return Federal funds in order to conply wth
federal grant requirenents.

4. N.J.A C. 6A 10A-7.2: Cost Efficiency.

A Al t hough not specified in the present set of
regul ations, it appears that the DOE will again pressure
Abbot t districts to accept a presunptive budget .
Adm ni strative costs in district budgets are again capped
in violation of the Abbott need standard.

B. To conpel districts to submt a presunptive
budget, the DOCE has developed clainmed cost efficiency
st andar ds. The DOE has, through the MKinsey G oup,

developed a Departnent Efficiency Study (“DES’) that
reviews nine key cost centers based on nedian spending
across the followng six subgroups: statew de, Abbott
school districts, operating type and size, county, region

and district factor grouping. (“DFG). The nine cost
centers are: admnistration and student support salaries,
heal th benefits, facilities, regul ar transportation,

speci al education transportation, supplies and equipnent,
utilities, adjusted classroom instruction and purchased
pr of essi onal servi ces. There is no explanation or
i ndication of why these cost centers were selected and why
the DCE and MKinsey consider these cost centers to be
rel evant indicators of efficiency.
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C. Abbott districts are supposed to ensure that
economes and efficiencies are being attained through the

use of, but not |limted to, the DES and a review of
adm nistrative cost limts. The DCE will discuss with the
Chi ef School Adm ni strat or and t he school busi ness

adm nistrator any costs that exceed the “m dpoint average
medi an” of the six sub-groups listed above to determne if
cost savings can be achieved. There is no explanation of
why — nor does there appear to be any reason to believe
that -- the “m dpoint average nedian” is an appropriate and
reliable standard in these circunstances.

D. Under a new provision in the regulations (N.J.A C
6A: 10A-7.2(d)), the Conm ssioner may now withhold all State
aid from districts that do not conply wth certain stated
requi renents, such as having no material qualifications or
adverse opinions in the audit; no deficit in the prior year
unless a plan is submtted to show that controls have been
put in place to avoid a future deficit; no repeat audit
findings; and no return of Federal funds.

There is no explanation of why the DOE has now
expanded its authority to withhold all State funds for
reasons that were previously identified only wth the
wi t hhol di ng of DEQCA. Beyond now all ow ng the Comm ssioner
to wthhold all State funding, and not just to wthhold
DEOA, the present set of regulations has the sane defects
identified above in the discussion of conditions for the
recei pt of DEOA.

SUBCHAPTER 8. ABBOTT FI NANCI AL REPORTI NG AND SCHOOL LEVEL
BUDGETS

1. The regulations <contain the provision, first
included in the 2004-05 regulations, requiring the full
anmount of “Local Contribution - Transfer to Special
Revenue” be used to fully fund preschool. This provision
fails to take into account — and violates -- the MIllville
deci sion, which is discussed above.

2. N.J.A C. 6A 10A-8.1(a)(7). This regulation nust
provide the District with the opportunity to denonstrate
why it should not be applicable in specific circunstances.
For exanple, in urban districts, it is highly unlikely that
100% of the children eligible for free/reduced neals wll
have a parent/guardian that wll submt the required
househol d application. Even if a 100% response |evel was
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achi eved, the annual increase in subsidy is insufficient to
cover the real increases in the cost of the food service
oper ati ons. Many urban famlies cannot provide proper
meal s/ nutrition for their children nor are they capable of
providing their children with a daily allowance for food

These children still nmust eat to be education-ready. The
funds transferred from the general fund to the enterprise
fund to cover food services expenditures are a necessary
expenditure. Wthout the ability to transfer those funds

budget deficits and cash flow problens will be inevitable.

3. N. J. A C 6A: 10A-8.1 (a)(8). Thi s regul ati on
suffers from the sanme defects as (a)(7). It IS
i nappropriate to punish districts for using general fund
surplus to cover unanticipated early chil dhood needs unless
the DCE provides additional funding to neet those needs
under the Passaic decision. Such punitive neasures are
contrary to the DOE' s stated objective of providing high
quality early chil dhood educati onal prograns.

4. N.J.A C. 6A 10A-8.2(a) and 8.2(b). Are these
provi sions neant to apply to “under-budgeted” revenue or to
“over - budget ed” revenue? If the district’s revenue
projection is not realized, why would that be a factor for
the DOE to assess? Please clarify or explain the intent of
t he regul ati ons.

5. N.J.A C. 6A 10A-8.3(a)(1). The regulation states
that travel nust be “directly related to the schoo
district professional developnent plan.” There my be
i nstances where travel is necessary, but is not directly
related to the professional devel opnent plan. There shoul d
be an opportunity to justify travel in these circunstances.
Addi tionally, Board menber s have no pr of essi ona
devel opment plan, but still need to travel to conferences
or workshops. The regulations treat enployees and Board
menbers interchangeably even though their circunstances are
very different.

6. N.J.A C. 6A 10A-8.3(c)(1). The regul ation nust
differentiate between the connection between travel and
responsibilities for enployee and board nenbers. Board
menbers do not have “work” responsibilities, but rather
duties and responsibilities of their positions.

7. N.J. A C. 6A 10A-8.3(d)(5). To require the “full
voting nenbership of the Board would restrict t he
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district’s ability to operate efficiently and effectively.
It would be nore appropriate to require a majority of the
full voting nmenbership. Section d(5) is also redundant
since (d)(4) already requires witten approval of the board
of education wthout the inpractical provision relating to
full voting nmenbership.

9. N. J. A C 6A: 10A- 8. 3(d) (7). The DCE fails to
explain what type of docunentation should be provided to
meet this standard.

10. N.J.A. C. 6A 10A-8.3(d)(8). The requirenent of
t hree nonths advance notice prior to the travel date should
only apply when practicable. Conference and workshop travel
needs — or energent travel needs — frequently arise from
shorter notification periods. The DOE should have a
regulation to address these circunstances rather than a
bl anket requirenment of three nonths advance notice.

11. N.J.A C. 6A 10A-8. 3(f). The sane concerns apply
to situations where the travel need arises within one nonth
prior to the anticipated travel. Additionally, it is not
clear whether this regulation is neant to apply to non-
State funded travel or travel that is a condition of
f eder al grants or WSR requirenents. This should be
clarified.

SUBCHAPTER 9. APPEALS

1. These regul ations are substantially simlar to
the 2004-05 regul ations. On early childhood appeals, the
DOE nust provide a list of each proposed program and

expenditure not approved by the DOE, wth specific reasons
for denying any program or expenditure. However, the
regul ati ons governing school budget appeals inexplicably
elimnate the requirenent in prior regulations and in the
early childhood appeal regulations that the decision nust
contain specific reasons for denying a program or
expenditure. This om ssion violates the Abbott deci sions.

2. N.J.A. C 6A 10A-9.2 (a)(1l) sets a 30 day tine
limt fromthe “date of the decision” for filing appeals to
decisions other than early childhood program and budget
decisions. The question has arisen this year as to what is
the time Iimt for the appeal of an action that does not
constitute a decision under the Abbott regulations. The
regul ations should be clarified to provide whether that
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type of action will be governed by the 30 day tinme limt or
by the 90 day tinme limt for appeals from a “final order,
ruling or other action by the . . .agency, which is the
subj ect of the requested contested case hearing.” NJ.AC
6A: 3-1. 3(i).

The Districts look forward to the DOE s adoption of
t he above proposed changes. In the event the DOE decides
not to adopt any of the recommended changes, the Districts
anticipate that the DCE wll provide explanations and
reasons for not adopting any of the above proposals. The
Districts would also greatly appreciate clarifications of
the nunmerous areas where the regulations are unclear,

confusing or inconsistent. Finally, the D stricts also
reiterate their hope that the DOE will convene a group of
st akehol ders to address these comments - and any revised

regul atory |l anguage — and to participate in the drafting of
t he 2005-06 budget regul ati ons.

Thank you.

Very truly yours,

Ri chard E. Shapiro
Speci al Abbott Counsel
for Named Districts

cc: Comm ssioner WIlliamLibrera
Assi st ant Conm ssioner Richard Rosenberg
Superintendents of Named Districts



