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60 Park Place, Suite 300
Newark, New Jersey 07102
(973) 624-1815
TTY (973) 624-4618
Fax (973) 624-7339

June 14, 2004

Honor abl e Chi ef Justice Poritz and
Associ ate Justices of the Suprene Court
Suprene Court of New Jersey

Hughes Justice Conpl ex

25 Mar ket Street

Trenton, New Jersey 08625-0970

Re: Abbott, et al. v. Burke, et al.
Docket No. 42,170

Dear Chief Justice Poritz and Associ ate Justices of the Suprene
Court:

Pl ease accept this response by Education Law Center (“ELC’) on
behal f of the Abbott Plaintiffs -- all pre-Kto 12 children in the
Abbott districts -- to the notions by the Board of Education of the
Cty of Asbury Park and the nine other naned Abbott district
Boards, (“Abbott Boards”) to intervene in the above captioned
matter, and for emergent relief and relief in aid of litigants’
rights. (“Abbott Boards’ notions”). The Boards filed these notions
on June 11, 2004.

ELC fully supports the Abbott Boards’ notion to intervene
under R 4:33-1 and 2 based upon the argunents set forth in their

Letter Brief. See Letter Brief of Abbott Boards, at 21-25.
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ELC also supports the Abbott Boards application for an
energent stay of the individual budget appeals pending in the
Ofice of Admnistrative Law (“OAL"). See Letter Brief, at 41-2.
The Abbott Boards’ notion for relief in aid of litigants’ rights
raises significant |egal issues that directly inpact upon the basic
procedural and substantive protections afforded the Abbott
districts through the adm nistrative process, and the nechanism
established for resolving disputes over Abbott prograns, budgets

and funding in Abbott v. Burke, 153 N.J. 480 (1998)("“Abbott V');

see al so Abbott v. Burke, 163 N. J. 95, 120 (“Abbott VI”); Abbott v.

Burke, 170 N.J. 537, 543-44 (“Abbott VIII")(reaffirmng Court’s
preference for resol ving Abbott disputes through the admnistrative
process). It is essential that this Court pronptly decide the
issues raised by the Boards on these notions to ensure both
“meani ngful” and “tinely” decision-making by DOE on all
denmonstrabl y needed Abbott prograns, services and positions in the

Boards’ 2004-05 budgets. Abbott VIII, 170 N.J. at 543.

Furthernore, ELC supports, and joins, the Abbott Boards’
nmotion for relief to aid of litigants’ rights. See Letter Brief, at
25-41. As the Boards denonstrate in their brief and supporting
certifications, the regulations adopted by the Conmm ssioner of
Education (" Comm ssi oner”) on My 25, 2004 (“May 2004

regulations”), and the May 28, 2004 deci sions by the Departnment of



Honor abl e Chi ef Justice Poritz and Associ ate Justices of the
Suprene Court
June 14, 2004 -- Page 3

Education (“DOE")(“May 28 decisions”), clearly violate well-
established principles narrowmy circunscribing the retroactive
application of changes in law, and the basic |egal framework for
the provision of denonstrably needed supplenental prograns and

fundi ng established by this Court in Abbott v. Burke, 149 N J. 145

(1997), and Abbott V, 153 N.J. at 494-502 and 508-519.

ELC also underscores the patent conflicts raised in the
Boards’ notion between the My 2004 regulations and My 28
deci sions and the agreenents reached just a year ago by ELC and the
Comm ssioner and DCE in nediation before the Honorable Philip S.

Carchman, and ordered by this Court in Abbott v. Burke, 177 N.J.

578 (2004) (“Abbott X Mediation Oder”). Those agreenents --
expressly intended to inprove inplenentation of Abbott whol e school
ref orm and suppl enental prograns -- included express commtnents by
the Comm ssioner and DOE to: (a) require the Boards to “continue to
i npl enent suppl enental prograns,” as required by Abbott V and as
set forth in the Chart of Supplenental Prograns devel oped by the
parties in nediation; (b) adopt regulations “to guide school and
district assessnent, planning and inplenentation of needs-driven
suppl emental prograns,” as set forth in the Chart; and (3)
reinstate “the right of Abbott districts to request suppl enental
funding for all denonstrably needed prograns, services and

positions and to appeal the denial of such requests” through the
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adm nistrative process established in Abbott V. See Abbott X

Medi ation Order, 177 N.J. at 584 (reciting parties’ request to the

Court to “direct the inprovenents to inplenmentation of WSR and
suppl emental prograns as agreed to in nediation”); id. at 587
(providing specific agreenments on inproving inplenmentation of
suppl emental progranms and funding in 2004-05 and beyond).

As the Boards denonstrate, and based on the first-hand
experience of ELC in nediation with Judge Carchnman, each one of the
specific agreenents related to inplenentation of supplenental
prograns and fundi ng has now been di savowed by the Comm ssi oner and
DCE through the May 2004 regul ations and May 28 decisions on the
Boards’ 2004-05 budgets. Letter Brief, at 33-41; and see Exhibit G
of Certification of Richard Shapiro (conparing Comm ssioner’s
Sept enber 2003 and May 2004 regul ations, and identifying conflicts
of latter regulations with the Abbott decisions and the Abbott X

Medi ati on Order).

In addition to joining in the specific relief sought by the
Abbott Boards -- including invalidation of the May 2004 regul ati ons
and the May 28 decisions -- ELC renews its request that this Court
appoint a special or standing master to oversee and ensure the
pronpt adoption of regulations to govern future inplenmentation of
t he Abbott prograns and reforns that fully conport with Abbott V

and the Abbott X Medi ati on Order.
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The record on this notion starkly illustrates the urgent need
for increased supervision by a standing or special nmaster to
facilitate proper inplenmentation of the Abbott prograns and
reforms. The Conmmi ssioner’s unilateral action in adopting the May
2004 regulations, which directly conflict with nunerous Abbott
mandat es, denonstrates that these intentional and systemc failures
in inplenentation are neither insignificant nor the result of

m sunder st andi ngs on the Conm ssioner’s part. See Abbott VI, 163

N.J. at 100-01 (finding a special master unwarranted since the
deficiencies in inplenmentation of the Abbott preschool program

resul ted from*®“m sunderstandi ngs”); Abbott MIII, 170 N. J. at 544-45

(declining to appoint a special master because the denonstrated
i npl enentation defects were not “sufficient” to justify that
relief). Rather, the Comm ssioner’s action and the DOE deci sions
chall enged on these notions reflect a direct challenge to the
Court’s mandates and the rule of |aw

| ndeed, the Comm ssioner and DOE not only seek to dismantle
t he substantive and procedural framework carefully devel oped in the
Abbott rulings and orders, but they also directly repudiate their
own agreenents and representations made |last year during the
medi ati on process. The rejection of those agreenents at the first
opportunity — the decisions on the Abbott districts’ 2004-05

budgets -- strongly suggests that the Conm ssioner and DCE entered
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into the nedi ati on agreenents with no intent of honoring them and
that they have now di sregarded their unequivocal commtnents to the
Court and the ELC

Most inportantly, the Commi ssioner and DOE have failed to
denonstrate good faith in taking these actions. In contrast to
prior years, the Comm ssioner and DOE did not nake any effort to
seek the Court’s prior approval of the substantial changes in the
Abbott framework before applying those changes to the Abbott
districts’ budgets. Moreover, the Conm ssioner made no effort to
consult with the Abbott Rulemaking Conmittee before radically
altering the Septenber 2003 regul ations, despite his prom se to do
so. Certification of Marion Bol den, {6. Instead, with evident
awar eness that the Court would not approve the direct conflicts
between his regulations and the Abbott decisions and Abbott X

Medi ation Order, and that the Rulemaking Conmttee would not

endorse the My 2004 regulations, the Comm ssioner and DOE
unilaterally inposed their will on the Abbott districts and
chil dren.

This Court was confronted once before wth the refusal of the
Comm ssioner and DOE to ensure the provision of supplenental
prograns and funding to renedy the extrene disadvantages of the
Abbott Plaintiffs. Abbott IV, 149 N J. at 199. At that juncture,

this Court turned to a Special Master, Judge M chael Patrick King,
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to ensure “appropriate renedial relief in the critical area of the
speci al needs of at-risk children and the prograns to neet those
needs.” Id. ELC and the Abbott districts fully expected that the
agreenents on supplenental prograns and funding reached through
extended litigation and the deliberative nediation process |ast
year would usher in cooperative efforts to continue and inprove
i npl enentation of those progranms. That has clearly not occurred,
and there is now a conpelling need for the Court to place
i npl enentati on of the Abbott prograns and reforns under the regul ar
supervision of a Special or Standing Master so that the Abbott
Plaintiffs “receive the educational entitlements that the
Constitution guarantees them” Abbott V, 153 N. J. at 489.

The continuing supervision of a Special or Standing Master
woul d al so, hopefully, elimnate the need for an annual return to
the Court when, as in the case of the May 2004 regul ations, the
Comm ssi oner seeks to underm ne or weaken the procedural and
substantive requirenents in the Abbott decisions and orders.
Accordingly, this Court shoul d appoint a Special Mster to oversee
proper inplenentation by the Conm ssioner and the DOE of the Abbott

V programs and reforms approved in the Abbott X Mediation O der.
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CONCLUSI ON

For the reasons stated above, ELC, on behalf of the Abbott
Plaintiffs, respectfully requests that the Court grant the Board s
Motions, enter the relief set forth in the Boards proposed order
on the Modtion, and appoint a special or standing naster.

Respectful ly submtted,

David G Sciarra, Esq.

cc: Mchelle Lyn MIler, Esq.
Ri chard E. Shapiro, Esq.



