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PROCEDURAL HI STORY

On March 21, 2000, following a disciplinary hearing,
Respondent Bergenfield Board of Education (“the Board”)
adopted a resolution permanently expelling student MC from
the Bergenfield Public Schools wthout provision for an
alternative education program Da509, Stipulation 12.
Petitioners, P.H and P.H on behalf of her then mnor child,
MC., filed a Verified Petition to appeal the Board s
expul sion decision before the Comm ssioner of Education on
June 19, 2000. Dal6l. In addition to the Board, Petitioners
named the Comm ssioner of Education, then David C. Hespe, and
the New Jersey State Board of Education as Respondents
(collectively, “the State” or “State Respondents”). The State
filed an answer to the petition of appeal on July 6, 2000,
Dal73, and the Board filed its answer on or around July 11,
2000, Dal84.

On July 31, 2000, Petitioners filed a Mdtion for Emergent
Reli ef pending a plenary hearing on their appeal. Da392. The
Board and the State opposed the notion, Da46l, 456, and the
State filed a Cross-Mdtion to Dism ss the petition as to State
Respondents, Da457. On August 18, 2000, Adm nistrative Law
Judge (“ALJ”) Springer heard and granted Petitioners’ notion
for emergent relief and declined to rule on the cross-notion.
Dal49. ALJ Springer entered an order directing the Board to
i medi ately assess MC.'s alternative education needs,
identify an appropriate alternative education program for M C.
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and place MC. in an alternative education program no |ater
than the first day of the 2000-2001 school vyear. Dal59. On
Sept enmber 15, 2000, the Conm ssioner issued a Decision on
Motion in which he nodified the relief recomended by ALJ
Springer and ordered the Board to place MC  on hone
instruction until a final decision on the nerits of the appeal
was reached.' Dal42.

The nmatter was assigned to ALJ Ravin for plenary
di sposition. On January 5, 2001, ALJ Ravin entered an
I nterl ocutory Order granting State Respondents’ Cross-Motion
to Dismss the Petition as it related to them Dal27. On
January 10, 2001, the ALJ entered a second Interlocutory Order
denying Petitioners’ request for judicial notice of a
statenment made by the New Jersey Suprenme Court in Abbott v.
Bur ke, 153 N.J. 480 (1998), regarding the positive effects of
alternative education. Dal2l. Petitioners filed interlocutory
appeal s of these Orders to the Comm ssioner of Education, who
affirmed both Orders, on January 22, 2001, Dal26, and January
26, 2001, Dall9, respectively.

Judge Ravin conducted a plenary hearing on January 30,

'!Petitioners filed an appeal of this decision with the State
Board on October 12, 2000. Da419. Petitioners’ request that
this appeal be held in abeyance pending a final determ nation
on the nerits was granted, Da4l18, as was Petitioners’
subsequent request that this appeal be consolidated with their
appeal on the nerits, Da391. However, the State Board failed
to rule on Petitioners’ appeal of the Conm ssioner’s Septenber
15, 2000 Decision on Mtion and Petitioners have not appeal ed
this failure.



January 31, February 14, and March 15, 2001, and closed the
record on April 10, 2001 after accepting post-hearing
subm ssi ons. On May 25, 2001, ALJ Ravin issued an Initial
Decision in which he declined to rule on Petitioners’
constitutional clainms and concluded that the Board's failure
to conduct evaluations to determ ne whether MC was a child
with a disability prior to permanently expelling him wthout
an alternative education program was arbitrary, capricious,
and unreasonabl e. Da72. Following the filing of exceptions
by Petitioners and the Board, the Conm ssioner issued a Final
Deci sion on July 16, 2001, Da57, in which he too declined to
rule on Petitioners’ constitutional clainms, Da69, and reversed
the ALJ's ruling that MC. 's permanent expulsion wthout
alternative educati on was arbitrary, capri ci ous, and
unr easonabl e, Da71l. In addition, the Comm ssioner set aside
the ALJ's recomended order that MC.  be evaluated to
determine his eligibility for special education for [|ack of
jurisdiction. Da7l.

On August 1, 2001, Petitioners filed a Notice of Appeal
before the State Board of Education to appeal t he
Comm ssioner’s July 16, 2001 Final Decision, as well as his
January 22 and January 26, 2001 Interlocutory Decisions.
Pal3. Si mul t aneously, Petitioners filed an Application for
Emergency Relief, seeking MC.’s placenment in an appropriate
alternative education program at the start of the 2001-2002
school year, pending the outconme of their appeal. Da392.
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Respondent Board filed its opposition to Petitioners’
Application for Emergency Relief on August 15, 2001.

On Septenmber 5, 2001, the State Board entered an Order
requiring the Board to provide MC with an appropriate
alternative education program pending the appeal. Da50. The
Board sought reconsideration and a stay of the State Board’ s
deci sion on Septenber 10, 2001. Da389. Petitioners opposed
the Board’'s application and noved to enforce the State Board’'s
deci sion on Septenmber 13, 2001. Da384. The State Board
reconsi dered and affirmed its September 5" ruling, issuing a
second decision on October 3, 2001 that denied the Board' s
request for a stay and directed the Comm ssioner to enforce
the September 5'" Order. Da45. The Board then sought |eave to
file an interlocutory appeal with the Appellate Division, and
was deni ed on October 18, 2001.

The State Board issued a witten decision on the nerits
dated July 5, 2002, Dal7, in which it concluded “from both a
| egal and educational policy perspective that a student who is
expelled from school nust be provided with an alternative
education program until he either graduates from high school
or reaches his nineteenth birthday, whichever conmes first,”
Da30. The State Board specifically ruled that the Board nust
provide MC. with an alternative education program “until he
either graduates from high school or reaches his nineteenth
bi rthday.” Da28. The State Board al so upheld the dism ssal of
the State Respondents fromthe case. Da29- 30.
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The Board filed its appeal of the State Board' s ruling on
August 15, 2002, Dal, and Petitioners P.H and MC filed a
cross-appeal against the State Respondents on August 29, 2002.

Pal.

STATEMENT OF FACTS

Thi s appeal raises an inportant issue of first inpression
in New Jersey: whether the Education Clause of the State
Constitution guarantees a student placenment in an alternative
education program follow ng expulsion from a public school.
MC. was a fifteen-year-old sophonore at Bergenfield High
School when he was permanently expelled by the Board fromits
public schools on March 21, 2000. Da79, Stipulations 1&2;
Da80, Stipulation 12. The expul sion was based on an incident
occurring in school on January 26, 2000, in which MC. cut the
j acket that another student was wearing with a boxcutter and
was found in possession of three boxcutters, one razor bl ade
scraper, and a Swiss arnmy knife. Da79, Stipulations 4,5&7.
Al t hough the Board had the option of placing MC in an
alternative education program Da530, and State policy
supports the use of alternative education for students such as

M C. who engage in anti-social behavior in school, Da529-531,

Da577-579, the Board chose instead to termnate all future
educational services to MZC. The Board made this decision
wi t hout ever assessing MC.’s educational, soci al and

enmpti onal needs and whether he could function in and benefit
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from an alternative education program Da96-97. I nstead, the
Board determ ned that there was no point in “throwing good
money after bad,” 4T60-2 - 4T60-4,? and that MC. did not
merit any further expense on his education, 4T57-3 — 4T57-15.
In fact, the Board was m staken about MC., who is currently
ei ghteen years old, Da79, Stipulation 1, and in his senior
year at Acadeny High School at Passaic County Comrunity
Col l ege, an alternative education program in Paterson, New
Jersey, Dbl4. MC was placed in this school by the Board on
Novenmber 27, 2001, following the State Board’ s order that the
Board provide an appropriate alternative education program
pendi ng final disposition of MC.'s appeal. Dbl4.

Prior to his expulsion, MC was a student with a history
of poor and failing grades and repeated disciplinary
infractions. Da81-84, Stipulations 16,18-21. MC.’s gui dance
counselor had no discussions with MC. about any behavior
i ssues that went on during his tenth grade year, never net
with or called MC 's parents, never recommended to MC.'s
parents that M C. receive in-school or out - of - school
counseling, and never discussed with MC. or his parents
consideration of an alternative high school programwhile MC.
was a student at Bergenfield Hi gh School. Dal00-101.

A disciplinary hearing was held by the Board on March 21,

> Transcripts for the hearing in this case are nunbered as
follows: 1T is the transcript dated January 30, 2001; 2T is
the transcript dated January 31, 2001; 3T is the transcript
dated February 14, 2001; and 4T is the transcript dated March

15, 2001.
6



2000. Dal0, Stipulation 10. The Board did not solicit or
receive any reports or testimony from any district guidance
counsel or, district social worker, district psychol ogist, or
district psychiatrist on MC.’s educational, soci al and
enotional needs prior to its decision to permanently expel him
wi t hout an alternative education program Da96-97. There was
no evidence from any professional as to MC.’'s intent or
notivations, his awareness of the consequences of his actions,
or his potential for future dangerous behavior relied on by
the Board in making its decision. Da97.

The Board has no policy that requires the provision of
alternative education to any student followi ng expulsion from
the Bergenfield Public Schools, nor does it operate a formal
alternative education program Da81, Stipulation 14. The
Board did not consider an alternative education program for
M C. because of its view that such prograns were not a
required option and can be very expensive. Da97. The Board
has provided paynent for instruction for two students
previously expelled by the Board who were subsequently placed
in juvenile detention facilities, Da85, Stipulation 27, and
who, in at |east one case, was incarcerated for the sane
of fense as gave rise to the expul sion, 4T61-24 — 4T62-24.

M C. received no educational services whatsoever fromthe
time of his expulsion on March 21, 2000 until after Septenmber
15, 2000, when the Conm ssioner entered an interim order
requiring the Board to provide himw th honme instruction. As
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a result, MC was required to repeat tenth grade, Da439,
which he successfully conpleted while on honme instruction
during the 2000-2001 school vyear, Pa 16; see also Da85,
Stipul ations 248&26.°% Dbl4. M C. was denied attendance in a
structured school program for nore than a year and a half --
from March 2000, when he was expelled, until Novenmber 2001,
when the Board placed himin the alternative program Acadeny
Hi gh School. Petitioner P.H and her husband do not have the
financial means to send MC. to private school or to nove to
anot her town. Da438; Pal6. Even if they could afford to
nove, they have no assurance that another public school
district would accept MC. after his expulsion by the Board

Palv.

There was no evidence produced by the Board that the
expul sion of MC. was the narrowest nmeans available to it of
achieving safe and orderly schools or refuting Petitioners’
evidence, set forth below, that the wuse of alternative
education programs is a viable and educationally suitable

means of reducing school violence and pronoting school safety.

New Jersey Depart ment of Educati on Pol i cy Supporting
Al ternative Education For Disaffected And Vi ol ent Youth

The New Jersey Departnment of Education (NJDOE) fully

supports and recommends the wuse of alternative education

® MC.'s honme instruction did not include any instruction in
wor | d | anguages, conprehensive health and physical educati on,
or visual and performng arts, all of which are required by
New Jersey’s Core Curriculum Content Standards. Da97.

8



prograns by local school districts. Da529-531. NJDCE has
provided funding and taken an active role in establishing a
networ k of such prograns for use by local school districts.
Da529-530; Da578-579. Despite its clear policy in support of
alternative education, NJDOE has failed to issue standards and
regulations to ensure that students in need of alternative
education are placed in appropriate prograns by |ocal school
districts. Consequently, there is disparity in access to
alternative education throughout the State.

In 1992, convinced that alternative education was the
nost effective way to remedy the problens of chronically
di sruptive and disaffected high school students, NJDOE began
provi ding federal funding to counties through a grant program
entitled, “Preventing Juvenile Delingquency through Alternative
Education.” Da529-530; 4T15-14 - A4T15- 24. For 1994-95, NJDOE
dedi cated approximately $3 mllion in federal funds to
conplete a statew de network of alternative schools serving
all New Jersey counties. Da578. Through NJDOE' s grant
program 18 county-wi de alternative education prograns were in
operation during the 1999-2000 school year when MC. was
expel | ed. Da530. During this same period, county-based
alternative education prograns served 777 students conm ng from
142 of the 300 high schools in the state. Da530; 4T15-25 -
4T16-7; see also Da591-593 (summary of statew de network of
al ternative education prograns).

In addition to the countyw de prograns, NJDOE reported in
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Novenmber 1999 that, as of 1996, there were approximately 120
| ocal alternative progranms or schools anong the state’ s 300
hi gh schools serving over 4,800 students. Da530; 4T7T16-13 -
4T17-1; 4T31-10 - 4T731-19; 4T32-14 - 4T7T33-18.

NJ DOE has explicitly recogni zed t hat alternative
education prograns “offer a viable and suitable educational
option for students” with behavi or al and/ or academ c
difficulty, and that a school district “may find it necessary
to establish such a program to achieve both school-rel ated
obj ectives and to facilitate student success.” Dab29. NJ DOE
has acknow edged its conviction that “alternative education
was the npost effective way to renmedy the problens of
chronically disruptive and disaffected high school students.”
Da529-530. NJDOE has also identified the “significant
academ ¢ and social gains” made by students in alternative
educati on prograns, including a reduction in violent behavior.
Da530.

NJDOE policy explicitly supports alternative education
for students who have committed violent acts in school. In
particul ar, NJDOE has determ ned: 1) in order to be effective,
strategies aimed at renmoving dangerous students from school
shoul d al so address the educational needs of those students,
Da572; 2) alternative schools offer a viable and educationally
suitable nmeans of renoving students who exhibit patterns of
behavior that interfere wth the educational process of
ot hers, Da577; and 3) renoving violent and chronically
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di sruptive students to an alternative school environment
allows districts to achieve the objectives of: inproving the
school climte by maintaining a safe educational environment
conducive to Jlearning and teaching; encouraging student
adherence to fundanental codes of conduct and increasing the
effectiveness of disciplinary policies and procedures; hel ping
alternative school students develop nore responsible patterns
of behavior; and assisting alternative school students in
maki ng educati onal progress in order to satisfy curriculum and
graduation requirenents, Da577-578.
The Expert Testinmony of Dr. M chael G eene

The ALJ heard and credited testinmony from Dr. M chael
Greene, executive director of UMDN)'s Violence Institute of
New Jersey, an expert in the causes and prevention of school
and youth violence. Da91l. Based on Dr. Greene’s testinony,
the ALJ found that expulsion without alternative education is
at the far end of the punitive approach to school discipline,
wi t hout consi deration for psychol ogi cal , soci al , or
educati onal needs. Da97. The ALJ further found that
expul sion w thout alternative education by a school district
has many negative consequences for a student, including:

deni al of educational opportunity, reduction of the chances

that a youngster will l|ead a productive and fruitful [ife;
denial of critical factors — attachnment to school, attachnment
to caring adults, and engagenent with positive peers - that

protect against the youngster continuing to act in ways that
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are increasingly aggressive or inappropriate; creation of
resentnment and stigma; and deprivation of the opportunity to
work on social devel opnent. Da97- 98. Finally, the ALJ found
that best practices recommended by experts in the field of
school and youth violence for the handling by school
adm nistrators of incidents involving the possession and use
of weapons in school include: non-judgnmental psychol ogical
assessnment of the context of +the incident, the student’s
psychol ogi cal backgr ound and t he student’s current
psychol ogi cal functioning, notivations, and intent with regard
to possession of the weapons; and providing the student wth
the opportunity to be in a structured educational setting
whi ch enables him or her to progress educationally and that
addresses the particular behavior deficits exhibited by the
student. Da98.

Dr. Greene provided uncontroverted testinony that there
have been no studies show ng that expulsion has a deterrent
effect on violent behavior in schools. 2T38-8 — 2T38-14. Dr
Greene also corroborated NJDOE's findings that alternative
education prograns play an inportant role in reducing school
violence and pronmoting school safety through his testinony
that alternative education prograns address the needs of the
whole gamut of mldly aggressive to extrenmely violent
youngsters, through increased ratio of staff to students and
cl oser monitoring of behavior, through progranms that focus on
social skill developnment and the resolution of conflict

12



wi t hout aggression or vi ol ence, and by providing an
opportunity in a controlled setting to deal with the kind of
incidents that caused inappropriate behavior in the past.
2T30-25 — 2T34-4; 2T7T69-15 - 2T70-3.

Statewi de Data on the Di sparate Use of Alternative Education

NJDOE nmmintains and receives records from the |[ocal
districts on expulsions and renovals to alternative education
for reasons of violence, weapons, vandalism and substance
abuse. In 1998-99, the npbst recent year for which figures are
avai lable at the time of the hearing, 101 students statew de
were expelled for reasons of violence, weapons, vandalism or
substance abuse. In that same year, 755 students statew de
were renoved to alternative education for reasons of violence,
weapons, vandalism or substance abuse. Da635; 4T26-18 - 4T29-
11.

For reporting purposes, NJDOE defines expulsion as
“student was expelled from school and not recommended for
pl acenment in any other alternative program” Da633. The
State’s data shows many counties reporting expulsions,
i ncludi ng Bergen County, which reported 8 expulsions in 1998-
99. Da635. By contrast, four counties -- Essex, Morris,
Sussex and Warren — used only renoval to alternative education
in response to incidents of violence, weapons, vandalism and
substance abuse. Da635. There were no students expelled in
those counties during 1998-99, Da635, despite namny reported
incidents of aggravated assault, assault with a weapon other
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than a firearm and possession of a weapon other than a
firearm in all four counties. Da623-624; 4T29-12 - 4T30-10.
NJDOE data shows, therefore, substantial disparity in the
provi sion of alternative education throughout the state.

LEGAL ARGUMENT

THE STATE BOARD' S DECI SION |S SUBJECT TO PLENARY REVI EW
BY THE COURT, W TH DUE DEFERENCE TO THE STATE BOARD S
EXPERTI SE | N MATTERS OF POLI CY

The State Board reached its decision in MC.’s case “from
both a |egal and educational policy perspective,” Dal8, 24&30,
and recognized that MC's Jlegal clains “are largely of
constitutional dinmension,” Da23. Petitioners acknow edge that
the State Board’ s rulings on MC.'s constitutional clainms are
not entitled to a presunption of <correctness on appellate

revi ew. Abbott v. Burke (Abbott 1), 100 N.J. 269, 298-99

(1985) (citations omtted). See also Biancardi v. Waldw ck

Board Of Educ., 139 N.J. Super. 175, 177 (App. Div. 1976)

(“Where the issue is one of law the Conm ssioner’s decision
does not carry a presunption of validity, and it is for the
court to decide whether his decision (and that of the State
Board) is in accordance with the law') (citations omtted).
Nonet hel ess, as recognized by this Court, “due
deference” nust be given “to the policy views of the agency”

where agency expertise is involved. Bergen County Board of
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Chosen Freeholders v. Bergen County Prosecutor, 172 N.J.

Super. 363, 369 (App Div. 1980), citing Close v. Kordulak

Bros., 44 N.J. 589, 599 (1965). The State Board is the

“ultimate admi nistrative decision-maker,” in education cases,

Dore v. Board of Educ. 185 N.J. Super. 447, 452 (App. Div.

1982), and its view that “sound educational policy” requires
“educat i onal services to students who present serious
di sciplinary problenms,” Da30, is subject to deference by this

Court, Bergen County Board of Chosen Freeholders, 172 N.J.

Super. at 369; Close, 44 N.J. at 599. Such deference is
consistent with the general requirenent that issues within the
purvi ew of an adm nistrative agency be determined in the first
instance by the agency. Abbott |, 100 N.J. at 300
(adm nistrative review affords “particular training, acquired

expertise, act ual experience, and di rect regul atory

responsibility in [the] field”); Board of Educ. v. Neptune V.

Neptune Educ. Ass’'n, 293 N.J. Super. 1, 9 (App. Div. 1996)

(noting “it is valuable to have the insights and policy

reflections of [the] agency”). See also Desilets v. Clearview

Regional Bd. O Educ., 137 N.J. 585 (1994)(holding that

constitutional claimthat inplicates educational policy issues
should be decided first by admnistrative agency regulating

publ i c education).
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[11. MC IS ENTITLED TO PLACEMENT |IN AN ALTERNATI VE
EDUCATI ON PROGRAM UNDER THE EDUCATI ON CLAUSE OF THE NEW
JERSEY CONSTI TUTI ON

The Board arrives at the faulty conclusion that MC. is
not entitled to an alternative education program because it
m st akenly analyzes the issue in this case as one of statutory
authority while conpletely by-stepping the constitutional
inquiry mandated by the New Jersey Constitution. The Board
argues “[t]here is no constitutional requirenent [to] provide
alternative education to a lawfully expelled student,” Dbl5,
(Argunment heading 1A), and “MC’'s right to a thorough and
efficient education was not infringed upon by his expulsion
wi t hout alternative education,” Dbl6 (Argunent heading 1Al),
wi t hout ever engaging in the constitutional analysis required
under the Education Clause of the State Constitution. In fact,
t hroughout this case, not once has the Board addressed the
constitutional framework put forth by MC. Undoubt edl y, the
Board has ignored MC.’s constitutional argunments in order to
avoid conceding MC.'s right to an alternative education
program

A. The Board' s Decision To Term nate Educati onal Services To
M C. Must Be Reviewed Under A Fundanental Rights Anal ysis

The Education Clause of the New Jersey Constitution of
1947 grants MC entitlement to an alternative education
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program under a fundanental rights analysis. This analysis for
assessing the constitutionality of governnental action that
infringes on a fundamental right, discussed in detail below
involves a balancing of the private interest and the
governnmental interests and a deternmi nation of whether the
governnment has wutilized the narrowest neans available to

achi eve a substantial interest. E.g., Doe v. Poritz, 142 N.J.

1, 90 (1995).
The Education Clause guarantees the right to a thorough
and efficient free public education:
The Legislature shall provide for the

mai nt enance and support of a thorough and
efficient systemof free public schools for

the instruction of all <children in the

State between the ages of five and

ei ght een.
N.J. Const. art. WVIIlI, 8 4, par. 1. This constitutional
mandate is defined as "an education that wll prepare public

school children for a neaningful role in society, one that
will enable them to conpete effectively in the econony and to
contribute and to participate as citizens and nenmbers of their

conmmunities.” Abbot t V. Bur ke, 149 N. J. 145, 166

(1997) (Abbott 1V), citing Abbott I, 100 N.J. at 280-281 and

Landis v. Ashworth, 57 N.J.L. 509, 512 (Sup. Ct. 1895). The

right to a public education is enforceable by individual

school age children within the State. E.g., Robinson v.
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Cahill, 62 N.J. 473 (1973), cert. denied, 414 U S. 976 (1973)

(Robi nson 1).

The fundamental nature of the right to a public education
has been firmy established by the New Jersey Suprenme Court.

Levine v. Institutions and Agencies Dept. of New Jersey, 84

N.J. 234, 258 (1980) (“the right to a free public education is

expressly guaranteed [in our Constitution] and, thus, as

defined by this Court ... does constitute a fundanental
right”); Robinson v. Cahill, 69 N.J. 133, 147 (1975) (Robinson
V) ("...the right of children to a thorough and efficient

system of education is a fundanental right guaranteed by the

Constitution"); see also State v. Conk, 180 N.J. Super. 140

145 (App. Div. 1985) ("There can be no doubt that [a public
school student] has a fundanental right to an education");

D.S. v. East Brunswick Tp. Board of Educ., 188 N.J. Super.

592, 605 (App. Div. 1983) ("The right of <children to a
t horough and efficient system of public education is

fundamental under our State Constitution"); State v. Vaughn

44 N.J. 142, 145 (1965) ("The education of a child has always
been of suprenme inportance and an ideal which has |ong been
required by our state").

The Board’'s decision to permanently expel M C. at the age

of fifteen wthout any alternative education conpletely
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stripped him of his fundanental right to a public education
and cut off any chance of him preparing for a “neaningful role
in society.” Abbott 1V, 149 N.J. at 166. Accordingly, the
Board' s action nust be reviewed under the fundanmental rights
anal ysis established by New Jersey Suprenme Court. The typical,
deferential standard of review for school board action, in
which the party challenging the action bears the burden of
establishing that the board acted in a manner that was
patently arbitrary, wthout rational basis or induced by

i mproper notives, Kopera v. Wst Oange Board of Educ., 60

N.J. Super. 288, 294 (App. Div. 1960), is insufficient to

protect the right at stake in this case, and in any case in
which a student’s fundanental right to a public education is
i nfringed upon through disciplinary exclusion from school.

| nstead, when state action infringes on a fundanental
right wunder the State Constitution, the courts enploy a
bal ancing test to determ ne whether infringenent on the right
is necessitated by a substantial governnental interest, and if
so, whether the governnent has utilized the narrowest neans

avail able to achieve that interest. See Doe v. Poritz, 142

N.J. at 90 (applying balancing test to statute that infringed

on the fundanmental right to privacy), citing In re Martin, 90

N.J. 295, 318 (1982); |IMO Absentee Ballots of Five Residents
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of Trenton Psychiatric Hospital, 331 N.J. Super. 31, 37-38

(App. Div. 2000) (finding that “[a]s wth all fundanmental
rights, there can be no interference with an individual’s
right to vote ‘unless a conpelling state interest to justify

the restriction is shown’”), quoting Wrden v. Mercer County

Bd. of Elections, 61 N.J. 325 (1972); |1MO Guardi anship of

K.HO, 161 N.J. 337, 347 (1999) (noting that the best
interest of the child standard, enployed by the courts when
determ ning whether to termnate a parent’s fundanental right
to a relationship with his or her child, involves “the bal ance
between parental rights and the State’'s interest in the

wel fare of children.”) Under a fundanmental rights analysis,

"even if the governnental purpose is legitimate and
substantial ... the invasion of the fundanental right ... nust
be mninmzed by utilizing the narrowest nmeans which can be

designed to achieve the public purpose.” Doe v. Poritz, 142

N.J. at 90, (quoting Lehrhaupt v. Flynn, 140 N.J. Super. 250,

262, 264 (App. Div. 1976), aff'd o.b., 75 N.J. 459) (enphasis

added). This analysis under the state constitution is simlar
to the strict scrutiny test enployed by the courts under the
equal protection cl auses of t he f eder al and state

constitutions. E.g., Sojourner A., et al. v. New Jersey Dept.

of Human Services, 350 N.J. Super. 153, 163 (App. Div. 2002),
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certif. granted, 174 N.J. 194 (2002) (“[w]lhen the state

attenpts to regulate a fundanental right or suspect class, it
must establish that a conpelling state interest supports the
classification and that no less restrictive alternative is

avai l able”). See also Right to Choose v. Byrne, 91 N.J. 287

305 (1982).

In the present case, the Board undoubtedly has a
l egitimte and substantial governmental interest in pronoting
and maintaining safe and orderly schools. | ndeed, school
safety and order are essential to teaching and |earning, and
are a conmponent of the fundanental right of every student to a

public educati on. See, e.g., Abbott v. Burke, 153 N.J. 480,

513 (1998) (Abbot t V) (accepting “Comm ssi oner [ s]

recommend[ ati on] that each school establish a code of conduct
[and] enploy full-tine security personnel” as part of every
student’s right to a thorough and efficient education in the
state’ s poorest school districts).

The constitutional inquiry in this case, then, requires
the balancing of two interests of great inportance -- a
student’s fundanental right to a public education and a school
board’s interest in safe and orderly schools. Under a
fundamental rights analysis, however, the Board nmust still

show that its expulsion of MC from school w thout the offer
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of appropriate alternative education constitutes the narrowest
means that can be designed to achieve school safety and order.
The analysis explicitly places the burden on the governnenta

entity to use the narrowest nmeans. Doe v. Poritz, 142 N.J. at

90; see also | MO Absentee Ballots of Five Residents of Trenton

Psychiatric Hospital, 331 N.J. Super. at 38 (“those who seek

to deprive an individual of a fundanmental right must neet a

clear and convincing burden of proof”); Addington v. Texas,

441 U.S. 418 (1979) and Santosky v. Kraner, 455 U S. 745

(1982) (both requiring state to neet clear and convincing
evi dence standard of proof where inportant individual interest

is at stake).

The Board cannot neet its burden of showing that the
expulsion of MC  wthout alternative education is the
narrowest means of achieving school safety and order wthin
the district. The record denonstrates that, at the tinme of the
expul sion, the Board had the option of placing MC. in an
alternative program rather than termnating all future
educational services. MC. presented uncontroverted evidence
of the existence of a network of county alternative schools
t hroughout the state that serve the educational, social and
enoti onal needs of students |like M C. Da530; Da578-579; 4T15-

14 — A4T16-7. These prograns were established wth federal
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funds beginning in 1992 wunder an NIJDOE program entitled
“Preventing Juvenil e Del i nquency t hr ough Al ternative
Education.” Dab529-530; 4T15-14 - 4T15-24. During the 1999-
2000 school year, when MC was expelled, there were 18
county-based alternative progranms in operation, serving 777
students from 142 of the 300 high schools in the state. Da530;
4T15-25 - 4T16-7. In addition to the county network, in
Novenber 1999 there were 120 district-based alternative
prograns serving the needs of thousands of students. Da530

4T16- 13 -4T17-1; 4T731-10 - 4T31-19; 4T32-14 -4T33-18. M C.
has been attendi ng one of the county-based alternative schools
— Acadeny High School at Passaic County Community College in
Paterson - since Novenber 2001, Dbl4, after the State Board
ordered the Board to evaluate and place himin an appropriate

alternative program pending final disposition of his appeal

Db55.

Despite the availability of alternative progranms, the
Board did not consider such a placenent for MC It
rationalizes its decision by claimng that it would be
unreasonable to expend its limted budget on an alternative

program particularly since it has no legal obligation to
continue educational services for a student who has been

expel | ed. Da97. Apparently, the Board believed MC., at the
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age of fifteen, was conpletely dispensable and, in the words
of the Superintendent for the Bergenfield School District, saw
no point in “throwing good noney after bad” by continuing his
education in another setting. 4T60-2 - 4T60-4. However, the
Board presented no evidence that M C. would not benefit from
or have his needs net in, an alternative program In fact, the
Board could not have presented this evidence, since the
district never conducted an evaluation of MC. to determ ne
hi s educational, social and enotional needs or an appropriate
al ternative school program Da96- 97. On the issue of
expense, no evidence was presented by the Board on the cost of
an alternative program relative to the cost of educating a
student in the district. Nor did the Board refute NJDOE s
finding, presented in the record below, that “[i]t has not
proved nore costly to provide alternative education prograns

conpared to regul ar education options.” Da579.

Further, the Board nmade no effort to challenge NIDOE
policy supporting the use of alternative education prograns as
“the nost effective way to remedy the problens of chronically
di sruptive and disaffected high school students,” Da529-530,
or NJDOE's finding that students in alternative prograns make
“significant academ c and social gains,” including reduction

in violent behavior. Da530. Of particular relevance to the
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fundamental rights analysis, the Board did not contest NJDOE s
policy determnation that removing violent and chronically
di sruptive students to an alternative school strikes a bal ance
bet ween the school’s need for a safe educational environnent
and the student’s need to nmke educational progress, satisfy
curriculum and graduation requirenents and develop nore
responsi bl e behavior. Da577-578.

Moreover, the Board did not refute the opinion of Dr.
M chael G eene, executive director of the Violence Institute
of UMDNJ and an expert in the causes and prevention of schoo
and youth violence. Dr. Greene, whose testinony was credited
by the ALJ sitting below, Da9l, testified that expulsion
wi thout alternative education is at the far end of the
puni tive approach to school discipline, wthout consideration
for psychol ogical, social, or educational needs, and with many
severe negative consequences for a student. Da97. Accor di ng
to Dr. Greene, these negative consequences include denial of
educational opportunity, deprivation of the opportunity to
work on social developnent, loss of connection to caring
adults and positive peers, increased chances of engaging in
nore aggressive and inappropriate behaviors and reduced
chances of |eading a productive l|ife. Da97- 98. At the sane

time, there are no studies showing that expulsion has a
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deterrent effect on violent behavior at school. 2T38-8 - 2T38-
14. Dr. Greene testified that best practices recomended by
experts in the field of youth and school violence for
incidents involving the possession and use of a weapon in
school include: a psychol ogical assessnent of the student; a
determ nation of the student’s notive and intent; and
providing the student wth the opportunity to be in a
structured educational setting that enables him or her to
progress educationally while addressing behavior deficits.

Da98.

Thr oughout this case, the Board has avoided the
fundamental rights analysis and has failed to present any
evidence, |let alone clear and convincing evidence, that
expul sion wi thout alternative education is the narrowest neans
of achi eving school safety and order. M C., on the other hand,
presented Dr. Greene’s testinmony and evidence of state policy
on alternative education, both of which establish that renoval
of a student determned to be dangerous or overly disruptive
to an alternative education program preserves that student’s
fundamental right to a public education, and is a far nore
narrow nmeans of achieving safe and orderly schools than sinply
term nating all educational services to the student. There is
no evidence that the extreme renmedy of expulsion wthout
alternative education deters violence in school, 2T38-8 -

2T38- 14, while there is evi dence that excl usi on from
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educati onal opportunity leads to further antisocial behavior
and mnimzes the <chance that the student wll Ilive a
productive life. Da97-98. Wiile there may be a hypotheti cal
case in which a student’s conduct is so dangerous and beyond
remedying that term nation of the right to a public education
is warranted, that is not MC. 's case. The Board presented no
evidence that MC was so dangerous or disruptive that he
could not succeed in an alternative school. In fact, MC. has
been enrolled in an alternative school since November 2001,
after the State Board ordered this placenment on MC.’s notion
for emergent relief. Dbl4.

The State Board acknow edged that the issue of
entitlenment to alternative education following expulsion is
one of first inpression in this state. Dal8. Its decision in
favor of providing alternative education to MC. is evidence
t hat what constitutes a thorough and efficient education, that
is, an education that prepares youth for good citizenship and

econom ¢ conpetitiveness, see Abbott IV, 149 N.J. at 166, is

an evolving concept that depends on the econom c, historical,

societal, and cultural context. See Abbott I, 100 N.J. at

290- 291 (recognizing an "evolving standard” for determ ning

t horough and efficient education); D.S. v. East Brunswi ck Tp.

Board of Educ., 188 N.J. Super. 592, 607 (App. Div. 1983)

(State Board and Comm ssioner are "entrusted with determ ning
the elenments of a 'thorough and efficient education' as the
concept evolves"). Although expulsion has been authorized by
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statute since at |east 1968, society’'s evolving know edge as
to how alternative education programs can be used to keep
schools safe and to educate violent or disaffected students
has resulted in an inperative that alternative education
prograns be considered and utilized before schools resort to
per manent expulsion with the conplete cessation of public

educati on services.

B. The State Student Discipline Statute Does Not Support An
Arbitrary And Capri ci ous St andard O Revi ew For
Governnent Infringenent On The Fundanmental Right To A
Publ i ¢ Educati on

The Board asserts that its expulsion of MC. wthout
alternative education should be reviewed under an arbitrary
and capricious standard because “M C. waived his right to an
education through his conduct.” Db22. The Board
sinplistically argues that MC. forfeited his fundanental
right to a public education due to his own action, wthout
addressi ng whether there are narrower neans of achieving its
interest in school safety.

The Board clains that the state student discipline
statute, N.J.S. A 18A:37-2 et seq., supports its waiver
argunment because it authorizes a school board to inpose
expul sion for good cause wthout providing alternative

educati on. In particular, the Board refers to NJ.S A
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18A: 37-2.2, Db21 - 22, the statute governing discipline of a
student charged with commtting an assault with a weapon at
school . This statute requires a student’s immedi ate renoval
from regular education to an alternative education program
pending a hearing before the board of education. The statute
states that “[n]othing herein shall be construed as
prohi biting the expul sion of a pupil.”

M C. does not dispute that NJ.S. A 18A:37-2 et seq.
aut hori zes expulsion for good cause and does not explicitly
mandate the provision of alternative education for an expelled
student. This fact, however, does not answer the question of
what educati onal services are due a student follow ng
expul sion. The term expulsion is nowhere defined in state
statute, regulation or case |law and nowhere equated, as the
Board envisions, with term nation of all educational services.
There sinply is no basis in law to infer that expul sion neans
term nation of all educational services. In fact, NJIDOE
recently acknow edged the need to pronulgate regulations on
student discipline in order to define expulsion and other
statutory terms and to set guidelines for suspension,
expul sion and renoval and the provision of alternative
education. No Child Left Behind Act, Consolidated State

Application — New Jersey Departnment of Education, June 2002
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pp. 134, 135.° The Board’s own discipline policy, which
defines expulsion as “permanent renoval from the school
rolls,” Dab508, does not preclude the provision of educationa
services to a student removed fromthe school rolls.

Mor eover, the discipline statute nmust be construed in a

manner that renders it constitutional. See State v. Hudson

County News Conmpany, 35 N.J. 284, 294 (1961). Because every

instance of long-term suspension and expulsion infringes on
the fundanmental right to a public education, disciplinary
exclusions nust be examned wunder a fundanental rights
analysis. The analysis 1is constitutionally nandated, and
cannot be by-passed under the guise of statutory authority. In
this case, the provision of alternative education follow ng
expulsion is the narrowest neans of achieving the Board' s
i nt erest in school safety. A requirenent to provide
al ternative education nmust be read into the statute in order
to protect MC.’s fundanmental right to a public education.
N.J.S. A 18A:37-2 et seq. nust also be read consistently
with other state statutes that recognize the paranpount
i mportance of education in this state. For instance, the
Legislature has required that al | juveniles in state

facilities, including those adjudicated delinquent and held in

* The Consolidated Plan is avail able at
www. st ate. nj.us/njded/ grants/ncl b/app/app. pdf
30




detention facilities, nust receive a thorough and efficient
educati on. N.J.S.A. 18A:7B-1 et seq. The Legislature would
not be |ess protective of the educational rights of juveniles
who do not commt offenses warranting incarceration.

The Board attenpts to buttress its waiver argument and
the use of the arbitrary and capricious standard of review by
citing several adm ni strative decisions in which the
Comm ssi oner of Education upheld suspension and expul sion as a
perm ssible form of discipline under N.J.S. A 18A:37-2 et seq.,

Db18 — 19, citing K. W v. Board of Educ. of Lower Canden Cty.

Reg’l Sch. Dist. No. 1, OAL Dkt. No. EDU 6129-99 (February 4,

2000), adopted as nodified by the Conmm ssioner (March 20,

2000); D.C. v. Sterling Reg’'|l H gh Sch. Dist. Board of Educ.,

OAL Dkt No. EDU 210-00 (July 20, 2000), adopted by the

Comm ssi oner (Septenber 8, 2000); GF. v. Board of Educ.,

Washi ngton Tp., 80 S.L.D. 20, adopted by the Conm ssioner 80

S.L.D. 33; A.K. v. Hillsborough Tp. Board of Educ., 85 S.L.D.

660, adopted by the Conmm ssioner 85 S.L.D. 673; WS. v. Board

of Educ. of East Wndsor Reg’|l Sch. Dist., 73 S.L.D. 652, 656.

These Conm ssioner decisions, however, have no precedential
value for the standard of review in MC. ’'s case because the
students in these cases did not raise a fundanental rights

anal ysis under the Education Clause or a claimfor alternative
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education follow ng expulsion.® In the present case, the State
Board, which has higher statutory authority to decide a school
| aw case, N.J.S. A 18A:6-27, -28, reversed the Comm ssioner’s
decision that MC. is not entitled to alternative education
and specifically decided the claimon constitutional grounds.

C. There Is No Cener al Principle O Law Supporting

Forfeiture OF A Fundanmental Constitutional Ri ght Based On
| ndi vi dual Conduct

The Board seeks further support for its waiver argunent
in other areas of the law in which it clains “an individual’s
own behavior forfeits a substantive right.” Dbl9. First, the
Board cites N.J.S. A 19:4-1(8), which denies the right to vote
to a person who is serving a sentence or is on parole or
probation as the result of a conviction of any indictable
of fense. The Board attenpts to draw an anal ogy between denia
of the right to vote and term nation of all future educational
services, yet ignores the fact that the State Constitution
establishes voter qualifications and explicitly authorizes the

Legislature to pass legislation to “deprive persons of the

*I't is noteworthy that in three of the five cases cited

by the Board - D.C., GF., and A K., supra, - the board of
education provided educational services to the student
following |long-term suspension or expulsion. In K W, supra,

the issue of an alternative placenent was not reached because
the student enrolled in school in another state following his
expul sion, and in WS., supra, the Comm ssioner directed the
school board to find an alternative placenent, albeit with a
di fferent agency.
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ri ght of suffrage who shall be convicted of such crimes as it

may designate.” N.J. Const. art. Il, par. 7. N.J.S. A 19:4-1(8)

does not ef f ect automatic forfeiture of a fundanent al

constitutional right based on a person’s conduct. Rather, the

Constitution itself limts the scope of the fundamental right
to vote. In contrast, the Education Clause of the State
Constitution contains no conparable provision limting the

right to a public education to youth who conform to schoo
rul es of conduct.

The Board also cites N.J.S.A 9:2-19 and N.J.S. A 30:4C
15.1, authorizing termnation of parental rights, to support
its argunment that an individual can forfeit a fundanental
right through his or her own conduct. As with the voting
statute, the Board ignores that context of this particular
| egislation. Loss of parental rights is far from an automatic
process based on certain conduct. The |egislation enbodies
strict, conprehensive standards that require a balancing of
private and state interests, and in no way allows |oss of
parental rights based on an arbitrary and capricious standard

of review. See e.g., IMO Guardianship of K HO , 161 N.J. at

347 (best interest of the child standard contained in N.J.S. A
30:4C-15.1 involves “the balance between parental rights and

the State’s interest in the welfare of children”). Contrary to




the Board s assertion, the |egislation does not support or
cause automatic forfeiture of a parent’s fundanental right to
a relationship with his or her child based on certain conduct.

See also Adoption of Children by L.A S., 134 N.J. 127, 132

(1993) (holding that presunmption of unfitness nmay not be used

in proceeding to term nate parental rights); In re Adoption of

D., 61 N.J. 89 (1972) (holding that all doubts nust be
resol ved agai nst term nation of parental rights).

The Board’'s attenpt to construct a broad principle that
an individual can forfeit a fundanmental right through his or
her conduct has no support in the law and nust fail. Nor is
t here support for the notion that governnment infringenent on a
f undament al right may be subject to an arbitrary and
capricious standard of review, depending on individual
conduct. A fundanent al rights analysis applies whenever
governnmental action infringes on a fundanmental right. The
standard of review is driven by the nature of the right, not
the individual conduct that triggers the governnent action.
The Board is grasping at straws in an effort to avoid the
f undanment al rights analysis Dbecause application of the
analysis leads to only one conclusion — that the Board is
constitutionally required to provide MC. with an alternative
educati on program

D. The Statutes OF Other States Regarding The Provision O
K




Al ternative Educati on Ar e Not Rel evant To MC.'s
Constitutional Clains

The Board |l ooks to the law in other states to support its
argument in favor of termnating all educational services to
MC., Db 23 -26, further evidencing its failure to grasp the
constitutional dinmensions of MC 's claim The fact that
ot her states may not provide alternative education to expelled
students is irrelevant to a fundanmental rights analysis under
the New Jersey Constitution.® There is, however, a West

Virginia decision overlooked by the Board, Cathe A v.

Doddri dge County Board of Educ., 200 W Va. 521 (1997), that

is instructive because it involves a school board’ s obligation
to provide alternative education under a fundanental rights
analysis simlar to that enployed by New Jersey courts. The
hi gh school student in Cathe A was expelled for a twelve-
month period for possession of a weapon at school. The
student’s parent challenged the expulsion and the school
district’s decision to condition its providing educational
instruction during the period of expulsion on the parent

paying for the cost of instruction. The decision to provide

® The Board’'s representation of the |law on alternative

education in other states is inaccurate. The Board states that
California permts a | ocal school board discretion in
determ ni ng whether to provide an alternative educationa
programto expelled students, Db26. In fact, California
statute explicitly requires that a school board “shall refer
[an expelled] pupil to a program of study” that neets
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services only if the student’s parent assumed the cost was
based on a policy menorandum by the state superintendent of
schools. Simlar to New Jersey, education has been deenmed a
fundanental constitutional right in Wst Virginia under the
state constitutional requirenent of “a thorough and efficient

system of free schools,” WVa. Const. art. Xll, 8 1. Pauley v.

Kel 'y, 162 W Va. 672 (1979). Under the West Virginia
fundanmental rights anal ysis:

[I]f the state takes some action which
denies or infringes upon a person’'s
fundamental right to an education, then
strict scrutiny will apply and the State
must prove that its action is necessary to
serve sonme conpelling State interest.
Furthernore, any denial or infringenment of
t he fundamental right to an education for a
conpelling State interest nust be narrowy
tail ored.

Cathe A., 200 WVa. at 527 -28, quoting Phillip Leon M .

G eenbrier County Board of Educ. , 199 W Vva. 400, 409

(1996) (McHugh, J., <concurring, in part, and dissenting, in
part). Applying this standard, the court in Cathe A. upheld
the student’s expul sion but ruled that “the provision of basic
educational opportunities and services to a child expelled

could constitutionally not be nmade dependent upon the parent’s
ability or willingness to reinburse the State.” Cathe A., 200

WVa. at 531. In reaching this ruling, the court found:

specified criteria. CA EDUC § 48915 (d), (f).
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A policy to the effect that the State has
no responsibility to provide any state-
funded educat i onal opportunities and
services to any children who are expelled

is constitutionally infirm because the
State has not shown that applying such a
limtation to all children under al |
circunstances is reasonably necessary and
narromy tailored to further the conpelling
state interest in safe and secure schools.

Cathe A., 200 WVa. at 531 (enphasis in original).

Simlar to Cathe A, the Board s decision to termnate
educational services to MC. nust be invalidated under a
fundamental rights analysis because the Board cannot show t hat

its action is narrowmy tailored to further its substantial

interest in safe and orderly school s.

L1l THE EXPULSION OF M C. W THOUT ALTERNATI VE EDUCATI ON
VIOLATED M C.’S RIGHT TO EQUAL PROTECTION OF LAW
UNDER THE NEW JERSEY CONSTI TUTI ON

The record in this case denonstrates that the outcones
for students who conmmt incidents of violence, weapons,
vandal i sm and substance abuse vary depending on the district
and county in which each student resides. Da635. During the
nost recent year for which figures were available at the tine
of hearing, there were four counties, including Essex County,
reporting no expulsions wthout alternative education for
mul tiple incidents of aggravated assault, assault wth a
weapon other than a firearm and possession of a weapon other

than a firearmin their school s. Da635; Dab623-624; 4T29-12 -
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4T30- 10. The record in this case also denonstrates that the
Board, which otherwi se provides no alternative education to
expell ed students, Da81, Stipulation 14, does pay for the
education of those expelled students who are incarcerated,
Da85, Stipul ation 27.

As supported by this record, the Board violated MC.’s
right to equal protection based on two classifications: 1)
the Board's policy of denying alternative education to
expel l ed students, including MC., who live in its district,
while simlarly situated students in other districts receive
alternative education follow ng expulsion; and 2) the Board’'s
policy of denying educational services to its expelled
students, including MC., who have commtted offenses that do
not warrant incarceration, as conpared to its paynent for
educational services for its expelled students who have
commtted offenses warranting incarceration. The Board argues
that the first classification is inproper because it conpares
MC. to students outside the Board' s district, and it argues
that the second classification has a rational basis and should
be uphel d. As set forth below, the Board is wong on both
counts and its expulsion of MC wthout alternative education
must be invalidated on equal protection grounds.

A. Equal Protection Anal ysis

Equal protection of law is one of the fundanental

guar antees of the New Jersey Constitution. Right to Choose V.

Byrne, 91 N.J. 287, 310 (1982); Peper v. Princeton Univ. Bd.
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of Trustees, 77 N.J. 55, 79 (1978). See al so Barone v. Dept.

of Human Services, Div. of WMdical Assistance and Health

Services, 107 N.J. 355, 367 (1987) (although the phrase “equal
protection” does not appear in the state constitution, it has
| ong been recognized as included within the protections of
Article I, paragraph 1 of the New Jersey Constitution). The
right to equal protection is defined as neaning that “no
person or class of persons shall be denied the protection of
the | aws enjoyed by other persons or classes of persons under
simlar <conditions and circunstances ... both as respects

privileges conferred and burdens inposed.” Washi ngt on Nat.

Ins. Co. v. Board of Review of New Jersey Unenploynent

Compensation Comm ssion, 1 N.J. 545, 553 (1949)(citations

om tted). If persons fall wthin a class “reasonably

selected,” then they are entitled to be treated “in a |ike or

simlar manner.” Robson v. Rodriquez, 26 N.J. 517, 523
(1958).
The crucial 1issue in evaluating any equal protection

chal | enge under the State Constitution is "whether there is an
appropriate governnental interest suitably furthered by the

differential treatnment involved." Bor ough of Collingswood v.

Ri nggold, 66 N.J. 350, 370 (1975), appeal dism ssed, 426 U.S.

901 (1976). In anal yzi ng equal protection clains, New Jersey
courts have applied a balancing test that |ooks to “the nature
of the affected right, the extent to which the governnenta
restriction intrudes upon it, and the public need for the
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restriction.” Greenberg v. Kimmelman, 99 N.J. 552, 567

(1985); Brown v. City of Newark, 113 N.J. 565, 573-74 (1989);

Barone v. Departnment of Social Service, 107 N.J. 355, 368

(1987) (quoting Taxpayers Ass'n of Weymouth Township .

Weymout h Township, 80 N.J. 6, 43 (1976), cert. denied sub nom

Fel dman v. Weynouth, 430 U.S. 977 (1977).

When an inportant personal right is affected, the burden
is on the governnent to show not only that there is an
"appropriate governnental interest suitably furthered by the

differential treatnent,” Taxpayers' Ass'n, 80 N.J. at 43;

Bor ough of Collingswod v. Ringgold, 66 N.J. at 370; see also

Ri ght to Choose v. Byrne, 91 N.J. at 309, but also that there

is "a real and substanti al relationship between the
classification and the governnental pur pose which it
purportedly serves." Taxpayers' Ass'n, 80 N.J. at 43; see

al so Planned Parenthood of Central New Jersey v. Farner, 165

N.J. 609, 613 (2000) (Equal protection violated under New
Jersey constitution where State failed to denonstrate real and
signi ficant relationship between statutory classification
infringing on fundanmental right and ends asserted). This test
often requires the public authority to denonstrate a greater
public need than is traditionally required in construing the

federal Constitution. Right to Choose, 91 N.J. at 309;

Taxpayers' Ass'n, 80 N.J. at 43.

B. The Classes to VWaich M C. Bel ongs Have Been Reasonably
Dr awn




The Board argues that any equal protection argunent
against it “nmust | ook at those students within the Bergenfield
school district and not Statew de, for those are the students
over whom the Board has control.” Db32. VWile it does not
di spute that MC.'s second equal protection argunment | ooks
only at expelled Bergenfield students (those who are
i ncarcerated and those who are not), the Board recogni zes that
MC.'s first equal protection argunent conpares Bergenfield
students to students in other school districts and contends
the argunment is “without merit” on that basis alone. Db32
However, the Board is mstaken in arguing that MC. ’'s
treatment in conparison to other students within its borders
is the sole basis for determ ning whether M C. has been denied
equal protection of |aw.

By its plain |anguage, the New Jersey Constitution

mandates a state system of public education. N.J. Const. art.

VIil, 84, par.1. Local boards of education are necessarily
instrunmentalities of the State in the adm nistration of the
public education system N.J.S. A 18A:11-1 (requiring board
to “[pl]erformall acts and do all things, consistent with |aw
and the rules of the state board, necessary for the |awful and
proper conduct ...of the public schools of the district”); see

also Robinson I, 62 NJ. at 519 (“if the State chooses to

assign its obligation ...to |local governnent, the State nmust do
so by a plan which wll fulfill the State’s continuing
obligation”). In fact, the Legislature has stated its clear
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intention that the definition of a thorough and efficient

system of public education be “uniformy applicable to all

districts in the State and specif[y] what nust be learned with

reference to academ c standards that nust be achieved by all
students.” N.J.S. A 18A:7F-2(b) (1) (enphasis added).

Under this state system of education, there are clearly
mandat ed state standards for what constitutes a thorough and
efficient education that nust be available in every district.
Abbott IV, 149 N.J. at 161, 166 (acknow edging New Jersey’s
adoption of substantive standards that define a thorough and
efficient education); id. at 198 (holding that “[t]he
constitutional guarantee of a thorough and efficient education
attaches to every school district ...in the State”). This is
not to suggest that services nust be exactly the sane in every
district, but does nean that constitutional standards mnust be
met throughout the state.

Because of this state system of public education, the
fact that a district treats all of its students simlarly does
not shield it from a claim that it has violated a student’s
right to equal protection of |law when it deprives the student
of a fundanmental right available elsewhere in the state.
When a student in a particular district is denied an essenti al
conponent of a thorough and efficient education, he or she
must be allowed to assert the right to equal protection of
| aw, not only against the State, but also against the district
that is directly responsible for educating the student. It is
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preci sely because each individual district has control over
its own students — and the ability to provide a remedy —- that
it must be held accountable when its students’ rights are
vi ol at ed.

For these reasons, MC.'s conparison to the class of
students statewi de who are expelled yet receive alternative

education is appropriate.

C. The Board Cannot Justify Its Denial O A Fundanental
Ri ght To M C. Under Either Classification.

In this case, MC. alleges that the Board s actions have
i nposed “disparate and unjustifiable burdens” on different
cl asses of students that directly inpinge on the exercise of
his fundanmental right to a thorough and efficient education.

See, e.g., Planned Parenthood of Central New Jersey v. Farner,

165 N.J. at 642 (“Article |, paragraph 1, of the New Jersey
Constitution does not permt the State to inpose di sparate and
unjustifiable burdens on different classes of young wonen when
fundanmental constitutional rights hang in the bal ance”).
Because the Board acts as an instrunmentality of the state
in inplementing a statew de system of a thorough and efficient
education, it cannot show that there is an "appropriate
governnmental interest suitably furthered by the differenti al

treatnment,"” Taxpayers' Ass'n, 80 N.J. at 43, Borough of

Col li ngswood v. Ringgold, 66 N.J. at 370, of its students from

students living in other districts, and cannot justify the

denial of +the fundanmental right to a public education to
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students that it expels, knowing that students who commt
simlar offenses in other parts of the state continue to
receive a public education in alternative schools.

The Board al so cannot denonstrate that its expulsion of
students w thout alternative education bears a “real and
substantial relationship” to the governnmental purpose of safe

and orderly schools. Taxpayers Ass’'n, 80 N.J. at 43. As

denonstrated by the testinony of Dr. Greene, see Statenment of
Facts, supra at 11-12, and policy positions taken by the New

Jersey Departnment of Education, see, e.g., Dab577-578, the

public need to maintain a safe and orderly school environnment
is not inpinged at all by providing alternative education to
expel | ed students. I f anything, the provision of alternative
education strikes the appropriate balance between the public
need for safe schools and the student’s fundanental right to a
t horough and efficient education. Thus, expulsion wi thout
alternative education is sinply not justified for this
pur pose.

The Board also cannot show that there is an appropriate

governnmental interest suitably furthered by its differential
treatment, in paying for educational services after expul sion
bet ween students who conmt of fenses that result in

i ncarceration and students who commt offenses that result in
expul sion only. As the record denonstrates, the Board paid
for educational services for tw of its expelled students
during their placenent in juvenile detention facilities, Da85
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Stipulation 27, including, in at |east one case, during the
student’s incarceration for the same offense that gave rise to
his expul sion, 4T61-24 - 4T62-24. In contrast, the Board
denies any responsibility to provide educational services
following expulsion to a student, such as MC., who is not
i ncar cer at ed.

The Board attenpts to rely on its statutory obligation to
pay for the education of the two expelled Bergenfield
juveniles in detention to legitimze its differential
treatnent of MC Db34. However, where a constitutional
obligation exists to educate all children in the state through

the age of eighteen, incarcerated or not, the nere existence

of a statute that covers sone, but not all, of those children
is of no relevance. The Board nust still denpbnstrate that
there is a “real and substantial” governnental interest

justifying its infringement only on the educational rights of

expelled juveniles who are not in detention. See Taxpayers'

Ass' n, supra, 80 N.J. at 43.

The Board argues that such a distinction is “rational”

because M C., unlike incarcerated students, has the “freedom

to pursue other educational opportunities.” Db34- 35. Such
freedom is conpletely illusory for a student wthout the
resources to nove or afford private school, as is the case

with MC. Da438; Pal6-17. New Jersey |aw prevents M C. from
living with friends or relatives in another district for the
pur pose of attending school in that district. N.J.S. A 18A: 38-
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1(b). Moreover, it is absurd for the Board to defend its
expul sion wthout alternative education by saying that MC.
could be in school elsewhere when its argunent is prem sed on
the belief that he should not be in school at all. There is
sinply no evidence to suggest that another school, public or
private, -- other than one wth an alternative education
program -- would accept a student expelled from his fornmer
school wunder the circunstances that M C was.

Even if the distinction could be considered rational,
that is not sufficient justification to totally deprive a
class of students of a right as inportant as a free public
educati on. Under the relevant case law, the Board nust

denonstrate a real and substantial relationship between the

classification and its goal of achieving safe and orderly
schools, and it has failed to do so. The Board sinply cannot
denonstrate a public need for conpletely depriving MC. of a
public education - regardless of any other opportunities
avai lable to him - when it is able to acconplish its goal of
safe and orderly schools by providing him alternative
educati on. The Board has never claimed that MC is so
dangerous that he cannot be educated, even in an alternative
setting.

For all of the foregoing reasons, Petitioners request
that this Court determ ne that the expulsion of MC. wthout
alternative education violates MC.'s ri ght to equal
protection of |aw under the New Jersey Constitution.
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VI. ALTERNATI VELY, THE BOARD' S EXPULSION OF M C. W THOUT
ALTERNATI VE EDUCATI ON AND W THOUT PROFESSI ONAL ASSESSMENT
WAS ARBI TRARY AND CAPRI Cl OUS

In the alternative, the Board s expulsion of MC wthout
alternative education was arbitrary and capricious and nust be
reversed for that reason. It is well settled that an
adm ni strative agency’'s decision nust be reversed if it was

arbitrary, capricious or unreasonable. Boyle v. Riti, 175

N.J. Super. 158, 166 (App. Div. 1980); Thomas v. Morris

Township Board of Educ., 89 N.J. Super. 327, 332 (App. Div.

1965), aff'd 46 N.J. 581 (1966); Kopera v. West Orange Board

of Educ., 60 N.J. Super. at 294. “Arbitrary and capricious

action of adm nistrative bodies neans willful and unreasoning
action, wi t hout consi derati on and in di sregard of

ci rcunst ances.” Worthington v. Fauver, 88 N.J. 183, 204

(1982) (quoting Bayshore Sewerage Co. v. Dept. Environ.

Protection, 122 N.J. Super. 184, 199 (Ch. Div. 1973). The

fact that the Board may have acted within its statutory
authority in ordering an expul sion does not shield it from a
finding that the expulsion decision was arbitrary and

caprici ous. See, e.g., C.S. v. Board of Educ. of Tp. of

Pi scataway, 97 N.J.A R 2d (EDU) 573, aff’'d State Board (April

1, 1998). The Board's action in this case was arbitrary and
capricious because it failed to consider and utilize

alternative education and professional assessnent.
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A. Term nation OF Public Educational Services To A Student
Who Has Never Received Alternative Education Is Arbitrary
And Capri ci ous

The effectiveness of alternative education in increasing
school safety and i nproving educati onal outconmes for
di saffected, disruptive, and violent students 1is beyond
di spute. Da429-530; Da577-578; Abbott V, 153 N.J. at 515;
2T30-25 - 2T34-4]; 2T69-15 - 2T70-3. Use of alternative
education progranms has been endorsed by the New Jersey
Department of Education and the New Jersey Suprene Court, and
has achi eved wi de acceptance throughout the state. 1d. As a
result, reasonable decision-making in the area of permnent
expul si on must necessarily i nvol ve consi deration of
al ternative education.

I ndeed, in prior cases where the issue of alternative
educati on was raised, the Conm ssioner held that a board s use
of permanent expul sion was unreasonable, based, in part, on
the board's failure to <consider and wutilize alternative

education prograns. In C. S. v. Board of Educ. of Township of

Pi scat away, supra, a case involving expulsion of a twelve-

year-ol d student under the district's zero tolerance for drugs

policy, the Comm ssioner held that it was unreasonable for the

board of educati on to expel t he st udent wi t hout
"consider[ing], investigat[ing], and effectively utiliz[ing]
the local- and county-based alternative education options
which are avail able.™ 97 NJ.A R 2d (EDU) at 577. In so

hol di ng, the Conm ssioner noted that “alternative education
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prograns are specifically designed to serve the dual purposes
of renmoving the disruptive student from the regul ar education
program t hus, permtting the district to mintain an
educational <climte that is both safe and conducive to
| earning, and assisting the alternative education student to
continue her educational program in a public school setting,
satisfy credit-year curriculum requirenments and develop nore
responsi bl e patterns of behavior.” 1d.

Simlarly, in MG v. Washington Tp. Board of Educ., OAL

Dkt No. EDU 6743-00 (Septenber 13, 2000), reversed in part by
t he Comm ssi oner (Novenmber 6, 2000) (“MG 1”), the Comm ssioner
found that a board of education’ s decision to expel a student
for testing positive twice for drug use “may not have been the
result of sufficiently full deliberation,” due to its failure
to “consider the viability of options other than expul sion,
such as alternative education progranms.” The Comm ssioner
reinstated the student and explicitly instructed the board to
reconsider its decision in light of “available alternative
educat i onal options...” Comm ssioner Slip Op. at 23-24.
Al t hough the Conm ssioner |later affirmed the board’ s decision
to expel the student after reconsideration,’ he specifically
rejected the ALJ's discussion — relied on by the Bergenfield

Board in its brief, Db43 -- that |ocal boards are not required

" He did so based on a record in which an ALJ had determ ned
t hat district adm ni strators consi der ed and rej ected
alternative school as an option to expulsion due to the
student’s failure to conbat his drug abuse, and in which no
constitutional argunents were raised.
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to consider alternative educational options before expul sion

can be ordered. MG v. Wshington Township Board of

Educati on, OAL Dkt. No. EDU 208-01 (June 2001), affirmed wth
nodi fi cation by Comm ssioner (August 2001), appeal dism ssed
by State Board for failure to perfect (December 2001) ("MG
I1"). Comm ssioner Slip Op. at 18-109. To the contrary, the

Comm ssioner relied on the longstanding holding of Scher .

West Orange Board of Education, 1968 S.L.D. 92, 96, that
“[t]erm nation of a pupil’s right to attend public schools of
a district is a drastic and desperate renmedy which should be
enpl oyed only when no other course is possible,” to hold that
a board is required to consider “the appropriateness of
alternatives ... which would acconplish its objective of

renoving a child from a regul ar educational environment while

still allowing him to continue his educational program in a
public school setting.” Comm ssioner Slip Op. at 19.
In his decision in this case, the Conm ssi oner

erroneously distinguished MC.’s case fromMG. | and C.S., by
attenpting to create a semantic distinction between “post-
expul sion alternative education” and alternative education “in
lieu of, or prior to” expulsion. Da69. All three cases,
however, cane before the Comm ssioner in the sane posture,
with expulsion of the students by their |ocal board of
education, a challenge to that expulsion in a proceeding
before the Comm ssioner, and a failure of the |ocal board to
consider or utilize alternative education as an option. There
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was thus no valid basis for the Comm ssioner’s distinction of
MG | and C.S. fromthis case.

The Comm ssioner clainmed, nonetheless, that the permanent
expulsion of MC. wthout alternative education was not
arbitrary and capricious where the Superintendent of the
district “did not think an alternative education program was
appropriate for an offense as egregious [as] having brought
five weapons to school and using one of themto slash another
student.” Da69- 70. A review of the Superintendent’s
testi mony, however, reveals that neither he nor the Board
consi dered the appropriateness of using alternative education
for students who commt violent acts from the perspective of
creating a safe school environment for other students or of
rehabilitating MC. I nstead, their approach was purely
punitive, as reflected by their unwillingness to pay for the

educati on of any student whose behavi or was unacceptable. See

4T57-9 - 4T57-12 (district’s expectation is that “we’'re going

to be using noney responsibly on the people who are wlling
and able to do things the right way”); 4T60-2 - 4T60-4
(district wants to ensure that it “is not throw ng noney away,
good noney away after bad”); 4T61-1 - 4T61-11 (funding
alternative education at |ocal expense is “just not a
responsi ble way to spend noney”). In the context of public
education, an unwillingness to educate those students who are

nost in need of guidance and rehabilitation is arbitrary and
capricious, absent evidence, not present in MC.'s case, that
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a particular student’s conduct is so dangerous and beyond
remedying that efforts to do so would be unreasonable. The
Board’s willful disregard of the Comm ssioner’s endorsenent of
alternative educati on in C.S., supra, t he research
denonstrating the effectiveness of alternative education cited
in Abbott V, 153 N.J. at 515, and NJDOE s policy endorsenent
and pronmotion of alternative education programs, Da524 and

Da565, renders the Board s action arbitrary and capricious.

B. Term nati on of Educati onal Servi ces W t hout Prior
Prof essi onal Assessnent OfF The Student Is Arbitrary And
Capri ci ous

In Scher v. Board of Educ. of Borough of Wst O ange,

1968 S.L.D. 92, the Conm ssioner established rigorous
standards for renoving students from school on disciplinary
grounds. In doing so, the Comm ssioner recognized that
“[t]erm nation of a pupil’s right to attend the public schools
of a district is a drastic and desperate renedy which should
be enpl oyed only when no other course is possible.” Scher 1968
S.L.D. at 96 (enphasis added). As a result, a board s
decision to inpose long-term renoval should be grounded on
“conpetent advice” from “its staff of educators, from its
school physician and school nurse, from its psychol ogist,
psychiatrist, and school social worker, fromits counsel, and
from other appropriate sources.” 1968 S.L.D. at 96.
Mor eover, expulsion should be wused “as a negative and

defeatist kind of last-ditch expedient resorted to only after
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and based upon  conpet ent pr of essi onal eval uation and
recomendation.” 1968 S.L.D. at 97.

In accordance with the ruling in Scher, consideration of
pr of essi onal assessnent of a student’s needs, intent and
noti vati ons, awar eness  of consequences of actions, and
potential for future dangerous behavior is essential to a
determ nation of the reasonabl eness of excluding the student
from school . The consideration of such information is also
consistent with the best practices testified to by Dr. M chae
Greene, and found by the ALJ. Da98. The record in this case
is clear t hat the Board failed to obtain conpetent
pr of essi onal eval uati ons and recomrendati ons before nmaking its
noment ous decision to expel M C. permanently  w thout
al ternative education. Da96-97.

The Board' s expulsion of M C. wi t hout alternative
education violates the Scher standards, and 1is clearly
arbitrary and capricious, both because the Board inposed the
harshest discipline possible before attenpting |ess drastic
interventions, such as counseling or alternative education,
and because the Board s inposition of the drastic and | ast
ditch remedy of permanent expulsion was not grounded in
pr of essi onal evaluation and recomendation by guidance
counsel ors, social workers, psychol ogists, or psychiatrists.

For all of the foregoing reasons, Petitioners request, in
the alternative, that this Court determ ne that the expul sion
of MC wthout alternative education was arbitrary and
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capri ci ous.

V. THE STATE BOARD ACTED WTHIN | TS AUTHORI TY AND ITS
DECISION IS NOT SUBJECT TO REVERSAL ON ULTRA VIRES OR
| NVALI D RULEMAKI NG GROUNDS

In deciding MC's clains, the State Board acted under
its statutory authority to hear and determ ne appeals from
Comm ssi oner of Education decisions in expulsion and other
education cases. N.J.S A 18A:6-27, -28. In so doing, the
State Board engaged in agency adj udi cation and not
i nperm ssi ble rul emaki ng, as argued by the Board, Db53-61.

The hall mark of agency adjudication is the determ nation
of the legal rights and relations of specific parties. 1n re:

Certain Sections of the Uniform Admi nistrative Procedural

Rules, 90 N.J. 85, 93 (1982). There is no doubt that the
State Board adjudicated the legal rights of specific parties
in this case, as denonstrated by its ruling that “the
Bergenfield Board nust provide MC with an alternative
education program until he either graduates from high school
or reaches his nineteenth birthday.” Da42.

Since "“agency decisions and findings in contested cases”

are specifically exenpted from the rul emaking requirenents of
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the Adm nistrative Procedure Act, N J.S. A 52:14B-2(e)(3), the
State Board was not required to provide public notice and
opportunity for public comment in order to decide the issues
in MC. 's case.

There is no prohibition, as the Board attenpts to

suggest, Db58, against state agency consideration of policy

concerns in the adjudication of cases. I nstead, as noted in
Point |, supra, courts have |ong encouraged and valued the

policy perspective that adm nistrative agencies bring to their
cases. Nor is there a prohibition against state agency
consideration of <constitutional clainms. As long as the
“broader subject matter of a case is within the purview of an
adm ni strative agency’s authority, ..even if the only issue to
be decided is one of constitutional dinmension, .. it 1is
appropriate that a case proceed as an agency adjudication..”

Board of Educ. v. Neptune Educ. Ass’'n, 293 N.J. Super. 1, 9

(App. Div. 1996).
Petitioners agree with the Board that the State Board
must engage in rulemaking to ensure the general, w de-spread

applicability of its ruling in MC."s case. Metronedia, Inc.

V. Di rector, Di vi sion of Taxati on, 97 N.J. 313, 330.

However, because the State Board was clearly wthin its

authority to determine MC.’s clains against the Board,



N.J.S. A 18A:6-28, and, because the State Board correctly
applied the lawto MC.’s case, see Points Il and Ill, supra,
there is sinply no basis to reverse the State Board’s order
agai nst the Board.

VI. THE STATE BOARD ERRED I N AFFI RM NG THE DI SM SSAL OF STATE
RESPONDENTS FROM THI S CASE

A. State Respondents Are Necessary Parties To An Education
Case Raising Constitutional Clains OF First | npression

The State Board's failure to reinstate the Comm ssioner
and the State Board as parties to this case nust be reversed.
As set forth below, the State Respondents have ultinmate
responsibility for ensuring that the State’'s students receive
an education consistent with its constitutional guarantees,
and because of that responsibility, are necessary parties to a
case raising constitutional clainms of first inpression.

The Comm ssioner and the State Board together have been
del egated power by the Legislature to ensure that the
constitutional nmandate for a thorough and efficient education

is net. Robinson v. Cahill, 69 N.J. 449, 461 (1976) (Robinson

V) (recognizing delegation for this purpose to Conmm ssioner
and State Board and noting “[t]hey have received a vast grant
of power and upon them has been placed a great and ongoing

responsibility”). See also N.J.S.A 18A: 4-10 (vesting general

supervision and control of public education in State Board);

56



N.J.S. A 18A:4-15 (authorizing State Board to make and enforce
rul es to I mpl ement school | aws) ; N.J. S A 18A: 4- 22
(establishing Comm ssioner as official agent of State Board);
and N.J.S. A 18A:4-23 (enpowering Conm ssioner to supervise
all schools and enforce all rules of State Board).

State Respondents thus have an “affirmative obligation”
and “ultimate responsibility” to ensure a thorough and

efficient education to the children of New Jersey, Robinson I,

62 N.J. at 508-509, 509 n. 9; see also State of New Jersey in

the Interest of G S., 330 N.J. Super. 383 (Ch. Div. 2000),

(holding that State has constitutional obligation to provide
alternative education to expelled juveniles), and to ensure

equal educational opportunity to those children, Robinson I,

62 N.J. at 513.
St ate Respondents undoubtedly have the power to del egate
the provision of educational services required by the State

constitution to | ocal boards of educati on. I MO the Grant of

the Charter School Application of Englewocod on the Palisades

Charter School et al., 164 N.J. 316, 322 (2000), citing

Robi nson I, 62 N.J. at 508-09 & 509 n.9 (“determnation to

enlist local school districts to neet obligation pernissible
so long as State ensures that nmeans chosen to deliver

educational services fulfills constitutional obligation”).
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However, authority delegated by the State to |ocal school

districts my "not becone a device for diluting the State's

mandat ed responsibility." Robi nson |, 62 N.J. at 520; see
al so Abbott 1V, 149 N.J. at 182 ("The State ... cannot shirk
its constitutional obligation wunder the guise of loca

autonony") .

VWhet her the State acts directly or inposes the
role upon |ocal governnent, the end product nust be
what the Constitution commands. A system of
instruction in any district of the State which is
not thorough and efficient falls short of the
constitutional conmmand. \hatever the reason for the
violation, the obligation is the State’s to rectify
it. If local governnment fails, the State governnent
must conpel it to act, and if the |ocal governnment
cannot carry the burden, the State nust itself neet
its continuing obligation.

Robi nson I, 62 N. J. at 513.

In sum the State Respondents are ultimately responsible
for ensuring the constitutional rights of the students of this
State and are therefore necessary parties to a case of first

i npressi on determ ning the extent of those rights.

B. The Constitutional Clains Against State Respondents Rai se
| nportant Issues O Public Interest And Are Likely To
Recur

The State Board inproperly used its decision in favor of
MC as a basis for affirmng the dismssal of the State
Respondents from the case. Da29. The fact that the State

Board afforded relief to MC. at the end of his adm nistrative



appeal does not nmean that Petitioners’ constitutional clains
against the State should not be decided. Those clains fall
within a well-established exception to the npotness doctrine
because they involve issues of public interest and are likely

to recur. State v. Grtland, 149 N.J. 456, 464 (1997) (“CQur

courts will entertain a case that has become npot when the
issue is of significant public inportance and is likely to

recur”); Student Menbers of Playcrafters v. Board of Educ. of

Teaneck, 177 N.J. Super. 66,73-74 (App. Div. 1981)(citations

omtted) (deciding nerits of challenge to school board policy
even though students bringing challenge no |onger attended
board’s schools because issues were of public inportance and

likely to recur). See also Joye v. Hunterdon Central Regiona

High School, 353 N.J. Super. 600, 606 (App. Div. 2002)

(electing to decide challenge to school board policy involving
“significant question of public inportance,” even though
students bringing chall enge had graduated).

At stake in this case is the scope of a student’s right

to a public education. The right to a public education is
undeni ably a fundanmental one, see Point Il.A supra, and at

i ssue are the circunstances under which a student or class of
students can be conpletely deprived of this fundanental right.

This case, t herefore, i nvol ves issues of great public
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i nportance.

Moreover, the inportant issues raised by this case are
likely to recur. Al though the State Board has issued a
decision in MC.'s favor, State Respondents have not created
and ensured a wuniform nmandate for alternative education
t hroughout the state, and future students facing expulsion
will be forced to |litigate their right to alternative
education on a case-by-case basis. Moreover, the State’'s
failure to have a system in place to prohibit expulsions
wi t hout alternative education will repeatedly escape review as
each individual student’s <case is resolved. The nere
exi stence of an individual appeal process is inadequate to
protect the inportant constitutional right at stake where, as
in this case, the exhaustion of admnistrative appeals nmay
take well over two years, and where use of the individual
appeal process will vary markedly depending on famly
resources and sophistication.

Because this case raises inportant public issues that are
likely to recur, Petitioners’ constitutional clainm against
the State Respondents nust be deci ded.

VI'1. STATE RESPONDENTS VIOLATED M C.'S RIGHT TO A THOROUGH
AND EFFI Cl ENT EDUCATI ON UNDER THE STATE CONSTI TUTI ON

The State Respondents violated MC.’s right to a thorough
and efficient education under the Education Cl ause, first,
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under a fundanmental rights analysis. As set forth in Point
I1.A , supra, a fundanmental rights analysis allows governnent
infringement on a fundamental right only upon a show ng that
the government wutilized the narrowest neans available to

achi eve a substantial interest. Doe v. Poritz, 142 N.J. at

90. The State Respondents infringed on MC.’s fundanental
right to a public education by failing to adopt standards and
regulations to ensure local districts’ conformance with the
State’s policy supporting the provision of alternative
education to students who have been renoved from school for
disciplinary reasons. As a direct result of the State
Respondent’s failure to adopt standards and regul ations,
M C.’s fundanental right to a public education was term nated
by the Bergenfield Board of Education. The State Respondents
cannot show that its failure to mandate local district
conformance with its policy is narrowmy tailored to achieve
its substantial interest in safe and orderly schools.

Second, the State Respondents violated MC.’s right to a
t horough and efficient public education by denying him equal
educati onal opportunity. By its very |anguage, the Education
Cl ause guarantees a state system of public education. N. J.
Const., art. VIII, 84, par. 1. Wthin this state system the

Constitution mandates equal educational opportunity for school
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children throughout the state. Robi nson I, 62 N.J. at 513;

Abbott Il, 119 N.J. at 309. The State my delegate the

operation of schools to |local school districts, but districts
act as an instrunentality of the State in fulfilling the
State’s obligation for assuring a thorough and efficient
system of public education for every child in the state. The
constitution "permt[s] l|ocal decisions only above and beyond"
a state-wi de system which ensures a thorough and efficient

educati on. Robi nson I, 62 N.J. at 513; Abbott v. Burke, 119

N.J. 287, 309 (1990) (Abbott 11).

The State has delegated the function of st udent
di scipline to |local boards of education. N.J.S. A 18A:37-1 et
seq. By any standard of proof, the record denonstrates that,
through its failure to promul gate standards and regul ati ons on
alternative education, the State Respondents have created
substantial inequality in educational opportunity between
students, like MC., who reside in Bergenfield and to whom all
educational services are termnated wupon expulsion, and
students who reside in the many districts in New Jersey that
pl ace students renmoved from school in alternative education
prograns. Da635; 4T29-3 — 4T30-09.

VIl STATE RESPONDENTS VIOLATED M C.'S RIGHT TO EQUAL
PROTECT| ON

The equal protection analysis set forth at Point 111.A.,
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supra, requiring a balancing test that |ooks to “the nature of
the affected right, the extent to which the governnental
restriction intrudes upon it, and the public need for the

restriction,” see, e.g., Geenberg v. Kimelmn, supra, 99

N.J. at 567, is equally applicable to MC. 's clainms against
the State Respondents. As is fully discussed in Point 11.A.,
supra, relating to the balancing of interests under a
fundamental rights analysis, this case involves the bal ancing
of two interests which are essentially equipoised: the
fundamental right to a public education and the interests of
school s i n mai nt ai ni ng a safe and orderly | ear ni ng
envi ronnent . The equal protection analysis against the State
depends, therefore, on whether the differential treatnent at
issue — expulsion wthout alternative education -- is
substantially rel ated to t he gover nnment al i nterest.

Taxpayers' Ass'n, supra, 80 N.J. at 43; Planned Parenthood of

Central New Jersey v. Farner, supra, 165 N.J. at 613. The

State’s policy of not regulating alternative education cannot
survive equal protection scrutiny because it creates arbitrary
classifications resulting in the denial of a public education
to MC and other students. Furthernore, the State’s
classifications deny students, including MC., the fundanental
right to a public education wthout having a real and
substantial relationship to the governnmental purpose of safe

and orderly school s.

A. The State's System OF School Discipline Creates Arbitrary




Cl assifications of St udent s And Deprives Sone
Cl assifications The Constitutional Right To An Educati on.

By granting local school districts authority to inpose
| ong-term suspension and permanent expulsion of students,
wi t hout setting any standards for the provision of alternative
education following such renovals, the State wunjustifiably
differentiates between students in the provision of public
education based on where in the State a student happens to
live. MC. falls within an irrational classification that
results from the State's system that of students living in
districts that do not provide for alternative education upon
expul sion from school, as conpared to students living in
districts that pl ace expelled students in alternative
educati on prograns.

The State allows w dely disparate treatnment of children
in | ocal district deci si on- maki ng regar di ng per manent
expul sion and the provision of alternative education. Da635
4T29-3 — 4T30-9. Consequently, a child's entitlement to an
education varies significantly depending solely on where he or
she lives. Because the State is ultimately responsible for
assuring a statewide system of a thorough and efficient

education, e.g., Abbott I, 100 N.J. at 290, it cannot show

that there is an "appropriate governnmental interest suitably

furthered by the differential treatnment,” Taxpayers' Ass'n, 80

N.J. at 43; Borough of Collingswod v. Ringgold, 66 N.J. at
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370, and cannot justify the denial of the fundanental right to
a public education to some children, while providing the right
to other simlarly situated children. The State’'s failure to
ensure wuniform standards for the provision of alternative
education to expelled students therefore violates MC.'s right
to equal protection of the |aw.

B. State Statute Arbitrarily Differenti ates Between Students

VWho Are Commtted To State Facilities And Al O her
Students Subject To Discipline.

By statute, the State arbitrarily differentiates between
students who commt juvenile offenses that result i n
i ncarceration, and students who conmt any other type of
of fense  subject to | ong-term suspension or per manent
expul sion, and provides far greater protection of the right to
an education to the class of students who conmt the nore
egr egi ous of f enses - t hose whose of f enses war r ant
i ncarceration.

For st udent s who conm t of f enses war r anting
incarceration, N.J.S. A 18A:7B-1 et seq. ensures the provision
of a thorough and efficient education for all <children in
state facilities, including those in state correctiona
facilities and county detention centers. N.J.S. A 18A: 7B-5;

N.J.S. A 7B-8. See al so Senate Education Comm ttee Statenent,

L. 1979, c. 207 (set forth at N.J.S. A 18A:7B-1) (“The purpose

of this bill is to provide a thorough and efficient education



for children in all State facilities.”)

Students subject to school renmoval due to incarceration
in a correctional facility are guaranteed the continuing right
to a public education, albeit in an alternative setting. In
contrast, there is no State statute or regulation that
requires this same protection for students such as MC., who
are subject to long-term suspension or expulsion for any
of fense other than one involving incarceration. As this case
illustrates, | ocal boards  of education my choose to
permanently strip students such as MC. of their right to a
public education w thout the provision of an education in an
al ternative setting. The State cannot justify this
differential treatment, particularly since it affords greater
protection of the fundanental right to a public education to
t hose students who commt the nore egregi ous offenses. The

court in GS., 330 N.J. Super. at 393, supra, recognized that

juvenil es adjudicated delinquent and committed to the Juvenile
Justice Comm ssion are entitled to continue their education
and found no basis to deny the same right to other juveniles.
For all of the foregoing reasons, Petitioners request
that this Court find that State Respondents violated MC.'s
right to equal protection of the law by allowwng MC. to be
expelled wthout alternative education and by failing to

ensure uni form standards for i npl enment ati on of this



constitutional guarantee. ®

CONCLUSI ON

For all of +the reasons set forth in their brief,
Petitioners respectfully request that this Court dismss the
Board's appeal, affirmthe State Board s ruling that the Board
must provide M C. with appropriate alternative education until
he graduates high school or turns nineteen, reinstate the
Comm ssioner and State Board as parties to this case, and
direct the Comm ssioner and State Board to take all steps
necessary, including the pronulgation of regulations, to
ensure that expelled students in New Jersey are provided an

appropriate alternative educati on.

Respectfully subnmitted,

EDUCATI ON LAW CENTER
Attorneys for P.H and MC.

Dat ed: February 7, 2003 By:

® The State Board also erred in rejecting MC.’s arbitrary and
capricious claim against the State Respondents. Da43. The
exi stence of a mechanism through which the general public can
petition an agency for the promulgation of regulations does
not mean that an individual is barred from attacking agency
action as arbitrary and capricious where the agency’'s failure
to pronul gate regul ati ons caused harmto the individual. MC
lost an entire year and was conpelled to repeat the tenth
grade due to State Respondents’ failure to ensure that he was
provi ded alternative education as soon as he was expell ed.
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