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STATEMENT OF | NTEREST

The Education Law Center (“ELC’) is a private, non-profit
New Jersey corporation dedicated to the pursuit of equal
educational opportunity for New Jersey’s children, particularly
poor children living in the State’'s urban areas. Pursuant to
this charge, ELC represents the lead plaintiffs in the ongoing

Abbott v. Burke litigation, and has done so since the suit was

initiated in 1981. See, e.g., Abbott v. Burke, 170 N.J. 537

(2002) (“Abbott WVI1”):; Abbott v. Burke, 153 N J. 480 (1998)

(“Abbott V’): Abbott v. Burke, 100 N.J. 269 (1985) (“Abbott 1”).

This matter requires the State Board to address the
standards that govern whether a school district wll be
recogni zed as a special needs district. Gven ELC s over
twenty-year representation of the |ead Abbott plaintiffs, this
case presents issues that are of vital concern to ELC and with
which ELC is extensively famliar. I ndeed, it is precisely
because of ELC s expertise in dealing with matters pertaining to
special needs eligibility that its participation will assist the

State Board in resolving the issues presented in this case.



PRELI M NARY STATEMENT

In Abbott v. Burke, 119 N.J. 287 (1990) (“Abbott I1”), the

New Jersey Suprene Court classified a group of districts as
“special needs:” districts that were too beset by the aggregated
effects of severe poverty and deep-rooted educational failure to
provide a constitutionally adequate education to their students.
Al t hough the Court’s opinion focused on a nunber of precipitants
of constitutional inadequacy, the designation of the particular
speci al needs districts was predicated on two primary criteria:
the degree of poverty and socio-econonic disadvantage in the
district; and the degree of substantive failure with respect to
the education provided in the district. Moreover, while its
anal ysis focused specifically on the wurban districts then
petitioning for relief, the Court explicitly left open “the

possibility that at sone other time a different record m ght

lead to the conclusion” of constitutional inadequacy in non-
urban districts. 1 d. This appeal presents precisely that
guesti on.

In identifying the socio-economc deficiencies that give
rise to special needs status, the Court focused, as a threshold
matter, on the State’s District Factor Goups (“DFGs”). Finding
that the DFGs provided a functional first-cut assessnment of a
district’s degree of socio-economc disadvantage, the Court
proceeded to identify additional criteria that would yield the
“poorest and nost needy nunicipalities in the State.” Id. at

341. In this analysis, the Court primarily utilized the factors



contained in the State’'s *“urban-aid” statute, which makes
avai |l able supplenental resources to poor, primrily urban,
localities faced with the challenges of concentrated socio-

econom ¢ di sadvant age.

In addition to these indicators of poverty, the Court also
considered the degree of substantive educational failure.
Because the Abbott Il Court then |acked guidance from the State
on the content of a constitutionally adequate education, the
Court exam ned key educational indicators, particularly test
scores and dropout rates. See id. at 357-72. However, by the

time of the Court’s ruling in Abbott v. Burke, 149 N.J. 145

(1997) (" Abbott 1V"), the State had enacted the Conprehensive
Educational |Inprovenent and Financing Act (“CEIFA’), NJ.S A
18A: 7F-1 et seq., which provided a specific definition of the
substance of a constitutionally sufficient t horough and
efficient education. In Abbott 1V, the Court accepted CEIFA s
Core Curriculum Content Standards as an adequate delineation of
the constitutional standard, and therefore recognized those
standards, along with the panoply of standardized tests that
nmeasure performance on these standards, as the constitutional

nmeasure of educational adequacy. 1d. at 166-68.

Accordingly, these constitutional benchmarks nust inform
the State Board's review of Petitioners’ clains for special
needs st at us. I ndeed, these benchmarks are consistent with the
standard applied below by the Admnistrative Law Judge. See
Bacon v. New Jersey Dep’t of Educ., OAL Docket No. EDU 2637-00,




Deci sion of Adm nistrative Law Judge, at 8 (Septenber 23, 2002),

available at <http://ww.state.nj.us/njded/legal/> (providing

that the appropriate standard is based primarily on whether
districts present a “grim fusion” of socio-economn c deprivation

and educational failure) (hereinafter “ALJ Dec.”)

However, i nstead of relying wupon these well-settled
principles, the Comm ssioner in his decision chose an approach
directly antithetical to the Court’s holdings in Abbott 1l and
V. Wile the Court’s standard focuses directly on the |evel of
soci o-econom ¢ need and educational failure in the petitioning
district, the Commssioner’s standard, on the other hand,
focuses on whether CEIFA is an adequate statutory mechanism to

address a district’'s educational difficulties. See Bacon v. New

Jersey Dep’t of Educ., No. 50-03, Decision of Comm ssioner of

Educati on, at 142 (February 10, 2003), avai l abl e at

<http://ww. state.nj.us/njded/ | egal /> (hereinafter, “Conmm
Dec.”). This standard conpletely subverts the Court’s hol dings
in Abbott Il and IV, and therefore nust be rejected in favor of

one, as proposed by am cus curiae, based upon direct indicia of

the extent of socio-econom c deprivation and educational failure

in the districts at issue.

For these reasons, which are devel oped and discussed nore

fully below, amcus curiae respectfully submts that the State

Board should reverse the Comm ssioner’s decision, and apply the

special needs eligibility criteria proposed by amcus curiae,




specifically derived from the Court’s controlling opinions in

Abbott 11 and [V.



STATEMENT OF FACTS AND PROCEDURAL HI STORY

Am cus curiae Education Law Center adopts the Statenent of

Facts and Procedural History set forth in Petitioners’ Brief.



ARGUMENT

THE STANDARDS ARTI CULATED BY THE NEW JERSEY
SUPREME COURT | N ABBOTT Il AND ABBOTT |V GOVERN
SPECI AL NEEDS ELI G Bl LI TY DETERM NATI ONS.

I n Abbott 11, the Suprene Court held that the confluence of
a set of identified social, economc, and educational factors
produced an environnment in which the provision of a thorough and
efficient education, wthin the nmeaning of the New Jersey
Constitution, was effectively inpossible. The Court found that
school districts afflicted by severe socio-econon ¢ di sadvant age
were, by and large, “just too poor to raise the noney” necessary
to provide a constitutionally adequate education to their
children. 1d. at 321. Furthernore, the Court also found that
the interface of such levels of poverty with entrenched and
system ¢ educational failure created a mlieu in which “there is
no likelihood of achieving a decent education tonorrow, in the
reasonable future, or ever.” 1d. Based primarily on this two-
fold analysis of poverty and educational failure, the Court
proceeded to identify those districts eligible for special needs

renedi es.

In identifying the kinds of socio-econonm c conditions that
give rise to special needs status, the Court wutilized the
State’s District Factor Goups (“DFGs”), along wth nore
specific nmeasures of poverty and |ow property wealth. Wth
respect to indicators of substantive educational failure, the
Court assessed a variety of criteria, including district

performance on state-required standardized tests and dropout



rates. As discussed nore fully below, these factors, derived
from the Suprene Court’s controlling analyses in Abbott Il and
Abbott 1V, should govern the State Board' s consideration of

Petitioners’ clainms for special needs status.

A. I nt ense Soci o- Econom ¢ Di sadvantage is a
Prerequisite for Special Needs Status.

1. Districts Must Fall Wthin Either
DFG A or DFG B to be Eligible for
Speci al Needs St at us.

In order to identify those school districts with economc
di sadvantages that inpede their attenpts to provide a thorough
and efficient education, the Abbott 11 Court focused, as a
threshold matter, on the State’'s DFG classifications. Id at
338. The DFG classifications, first pronulgated by the DOE in
1974, are designed to capture a district’s socio-econonic status
and, as such, represent indicia of conparative |evels of poverty
and wealth. I d. The DOE references these groupings in

evaluating the curricular and substantive performnce of school

districts, and the Court in Abbott Il found that the
classifications inplicitly recognize the limts that poverty
places on the educational performance  of di sadvant aged

districts. 1d. at 339.

At the time of Abbot t 1, DFG <classifications were

determined through a nunerical ranking incorporating the
foll owing socio-economc criteria: 1) per capita incone;, 2)
occupation level; 3) education level; 4) percent of residents

below the poverty level; 5) average nunber of persons per



househol d; 6) wurbanization; and 7) unenploynent. Id. at 338.°
Based upon these factors, the DCE assigned each school district
in the State to one of ten groups, ranging on a continuum from
the nost disadvantaged districts -- those in DFG A -- to the

nost privileged districts -- those in DFGJ. [1d. at 339-39.

Thus, the DCE itself recognizes the relationship of socio-
econom ¢ status to educational outputs through its use of DFG
status to evaluate the performance of districts. Accordi ngly,

the Court in Abbott || determned that the DFG criteria

represent a reliable assessnment of the indicators of poverty and
need. On this basis, the Court concluded that DFG A and B
status is an appropriate initial cutoff with respect to specia

needs eligibility. Id. at 341-42. Specifically, the Court
found that, anong the DFGs, districts in DFG A and B were nost

susceptible to the kinds of social and econom c harnms that m ght
trigger the need for special needs status, and therefore held
that a district nmust fall within either DFG A or DFG B to be

eligible for special needs renedies. Id.

! The current DFG criteria have been nodified slightly.
These criteria do not incorporate urbanization factors, and
instead focus entirely on direct indicators of poverty and need.
Specifically, the DFG classification is currently determ ned by
an eval uation of: 1) the percentage of the population with no
hi gh school diplom; 2) the percentage of the population wth
sone college training; 3) occupation; 4) population density; 5)

income; 6) wunenploynent; and 7) poverty. See Wlliam L.
Li brera, Commi ssioner of New Jersey State Departnent of
Education, Designation of Abbott Districts: Criteria and
Process (April 11, 2003) at 4, avail abl e at

<ww. state. nj.us/njded/ abbotts/ criteria.htm>.



Accordingly, as a threshold matter, a district nust fall

within either DFG A or DFG B to be eligible for special needs

st at us.
2. Non- Urban Districts Miust Al so Have a
Hi gh Concentration of Poverty and
Lack Munici pal Capacity to Provide a
Thorough and Efficient Educati on.
VWil e Abbott |11 recognizes classification in DFG A or DFG B

as a necessary precondition for special needs status, the
deci sion al so made clear that DFG classification is insufficient
by itself to establish such status. Thus, while the DFG
classifications significantly narrow the range of eligible
districts, these classifications do not identify with sufficient
precision those districts wth socio-econonmc problens so acute
as to habitually frustrate their attenpts to provide a
constitutionally adequate education. Wth the goal of finding
t he “poorest and nost needy nunicipalities in the state,” Abbott
1, 119 N.J. at 341, the Court identified additional indicators
of poverty and wealth with which to gauge the depth of socio-
econom ¢ disadvantage in DFG A and DFG B districts.
Specifically, beyond the DFG criteria, the Abbott 11 Court
focused principally on the degree to which poverty is
concentrated in the district and the extent to which the
district’s nmunicipality has the fiscal capacity necessary to
generate the resources necessary to provide a through and

efficient education. [1d. at 341-42.

-10-



In determning the specific evidentiary vyardstick wth
which to assess these supplenental criteria, the Court utilized
the guidelines incorporated into the State’'s “urban aid”
statute, N.J.S. A 52:27D-178. Id. at 340-42. CGenerally, to
qualify as an urban aid district, a nunicipality nust contain at
| east 250 children whose famlies receive welfare; it must have
public housing within its borders; and either its equalized tax
rate nust exceed State per capita averages or its property
valuation nust be less than State per capita averages by

speci fi ed anounts. Abbott |1, 119 N.J. at 341-42; see also

N.J.S. A 52D:27D-178 (2003).?2 Because these guidelines were
di spositive of the Abbott Il Court’s determ nation of the nost
needy DFG A and B urban districts, Abbott I1, 119 N.J. at 341-
42, they provide the starting point for setting the standards
applicable to special needs determnations for non-urban

districts.

2 Urban aid classifications were devel oped by the Departnent

of Community Affairs, and subsequently adopted by DOE, for the
purpose of identifying large, urban nunicipalities in need of
addi ti onal resources “to maintain and upgrade nunici pal
services.” N J.S A 52:27D 179 (2003). These additional state
funds were deened necessary given the extent to which the tax
base of recipient nunicipalities was sinply overwhel ned by the
confluence of pressing social and econom ¢ needs and a depressed

tax base. 1d.; Abbott 11, 119 N.J. at 340-41. The urban aid
classification therefore was of particular consequence to the
Court in Abbott 11, as it is designed precisely to identify

those urban districts in need of additional state resources to
provi de basic governnent services. See id.; NJ.S. A 52:27D 179
(2003).

-11-



a. Non- Urban Districts Mist Have a
Low | ncome Concentration of At
Least 40%

The urban aid criteria shed substantial |ight on the socio-
econom c status of urban comunities. However, they fail to
capture the extent of socio-econonc disadvantage in the non-
ur ban context. Specifically, the urban aid statute essentially
exenpts large and highly dense nunicipalities from its welfare

requirenment, see N J.S. A 52:27D 178 (2003) (providing that a

muni cipality containing nore than 7,000 residents per square
mle, and nore than 20,000 residents overall, is exenpted from
the welfare requirenent when its equalized valuation per capita
is less than the State’'s by at |east $4,500), and applies its
public housing requirenent only to those municipalities
containing nore than 15,000 residents, see id.® As is obvious,
t hese urban-focused criteria sinply are unable to serve as

benchmar ks of t he soci 0- econom c st at us of non- ur ban

comuni ti es.

3 Thus, w th respect to poor rural and subur ban
muni ci palities, many of which -- like all of the petitioning
districts here -- contain 15,000 residents or less, the sole

direct indicator of poverty under the wurban aid statute is
whether the nmunicipality contains at |Ileast 250 children who
receive welfare. Wiile this fact is certainly relevant to the
special needs determination, it should not act as the sole
determ nant thereof; nor does Abbott Il hold that this solitary
fact, even when coupled wth nunicipal overburden findings,
triggers special needs status for DFG A and B districts. The
urban aid statute’'s poverty indicators, therefore, are largely
i mmat eri al to localities populated by Iless than 15,000
resi dents.

-12-



Because the wurban aid statute’s indicia of poverty are
fundanmentally inapplicable to non-urban districts, the State
Board nust |ook to equivalent <criteria that identify the
“poorest and nost needy municipalities” in DFGs A and B. Abbott

1, 119 NJ. at 341. Am cus curiae respectfully submt that a

non-urban district with a |owincome concentration of 40% as
measured by eligibility for the federal free lunch programis a

hi gh poverty district for special needs purposes.

The free lunch benchmark 1is a nationally recognized
i ndi cator of poverty and soci o-econonic need in the educational
cont ext. See, e.g., National Center for Education Statistics

| ndi cat or 11: Poverty and St udent Achi evenent (2002)

(recogni zing the percentage of children receiving free lunch as
the primary neasure of poverty in public schools). Free | unch
qualification is directly correlated to the recipient famly’s
|l evel of poverty, as qualification requires that a child s
famly make no nore than 130% of the poverty level. See United

States Departnent of Agriculture, National School Lunch Program

-- Fact Sheet, available at <http://ww.fns.usda.gov/cnd/Lunch

[ About Lunch/ About NLSP. ht n> (August 2002).

Mor eover, New Jersey not only recognizes the free 1lunch
measure as a primary benchmark of socio-econom ¢ di sadvantage

but establishes a 40% concentration of free-lunch students as

-13-



the district tipping point for the debilitative effects of
poverty on educational outcones. Specifically, CEIFA provides
suppl enental funding in the form of Early Childhood Program Aid
(hereinafter “ECPA’) and Denonstrably Effective Program Aid
(hereinafter “DEPA’) to those districts wth high concentrations

of inpoverished famlies. See N.J.S A 18A: 7F-16 (2003)

(providing ECPA standards); N.J.S. A 18A 7F-18 (2003) (providing
DEPA st andards). ECPA funds provide additional resources for
full -day kindergarten, preschool classes, and other early

chil dhood services, see N.J.S. A 18A 7F 16 (2003), while DEPA

funds are earmarked toward the enhancement of instructional,
governance, and health and social service related prograns,
N. J. S A 18A: 7F-18 (2003). Al though both progranms nake
suppl enent al funds available when a district has a 20%
concentration of poor students, the prograns provide their
maxi mum | evel of aid when districts face a 40% concentration of

| ow i ncome students. See N.J.S. A 18A'7F-16 (2003); N.J.S. A

18A: 7F- 18 (2003).

In sum the State itself has recognized that districts
containing at least a 40% concentration of students receiving
free lunch face uniquely difficult socio-economc challenges in
providing a constitutionally adequate education to their

students, and are therefore in need of extraordinary resources

- 14-



to do so.* This standard identifies those non-urban DFG A and B
districts with high concentrations of poverty, as required by
Abbott Il for special needs status, and therefore should govern

the State Board’'s consideration of Petitioners’ clains.

b. Non- Urban Districts Miust Lack
Muni ci pal Capacity to Provide a
Thorough and Efficient Education.

The Court in Abbott Il further determ ned special needs
eligibility on the extent to which the district’s nunicipality
| acks the capacity to raise the additional revenues necessary to

provide a constitutional education. See Abbott 11, 119 N.J. at

346. In assessing this factor, the Abbott Il Court again relied

upon the criteria prescribed by the urban aid statute.

The urban aid indicia of |low nunicipal capacity may be
satisfied, generally, in one of three ways: 1) where the
municipality’' s equalized property valuation per capita is |ess
than the State’'s by at |east $2,000; 2) where the nunicipality’s

equalized tax rate exceeds the State’s by $.75 or nmore; or 3)

4 Moreover, the sane evidentiary antecedents notivating the

Court in Abbott Il to utilize the “urban aid” statute to
identify the nost needy DFG A and B urban districts also apply
to CEIFA's 40% threshol d. The Court applied the urban aid

criteria precisely because they were predicated upon a State
assessnent of the need for supplenental resources to respond to
soci o-econom ¢ di sadvantage. See Abbott 11, 119 N. J. at 340-41,;
see also supra note 2. ECPA and DEPA aid, simlarly, are
designed to afford additional State resources to those districts
facing the challenges of educating children in a high-poverty
cont ext .

-15-



where a municipality has both a higher equalized tax rate than
the State and a |ower equalized valuation per capita than the
State. See id. These factors, respectively, recognize that
property values may be so low as to show a |lack of nunicipal
capacity;® tax rates may be so high as to denonstrate municipal
i ncapacity independently; and even where neither property val ues
nor tax rates are sufficiently strained to alone show

i ncapacity, the aggregated effect of these factors nmay

neverthel ess suffice. Finally, in addition to these factors,
which the Abbott |1 Court derived specifically from the urban
aid statute, t he Cour t al so consi der ed whet her t he
muni ci pality’s valuation per pupil, as opposed to its valuation
per capita, exceeded 134% of the State average. Id. at 324,
345.

5 Wiile the wurban aid statute, in fact, only permts
districts whose populations exceed 25,000 to denonstrate
muni ci pal incapacity solely on the basis of exceedingly |ow

property values, see NJ.S A 52:27D 178 (2003), that fact,
derivative of the nore urban-focused antecedents of the statute,
is fundanentally inmmaterial here. The statute recognizes that
| ow property wealth, by itself, may be sufficiently severe to
generate nunicipal incapacity, and nothing in the urban aid
statute or in Abbott Il suggests that a simlar conclusion does
not apply in the non-urban context of smaller nunicipalities.
Mor eover, even the Conm ssioner hinself has recognized that |ow
property values, by thenselves, nay be evidence of nunicipal
i ncapacity. See Librera, Designation of Abbott Districts:
Criteria and Process at 5 (providing that a municipality | acks
the capacity to provide a through and efficient education where
its equalized property valuation per capita is at |east 3% bel ow
the State’s, although limting this factor to districts with a
60% | ow-i ncone concentration).

-16-



These standards, which governed the Abbott 11 Court’s

assessnent of nmunicipal capacity for urban districts, |ikew se
contr ol the requisite analysis for non-urban districts.

Specifically, amcus curiae submt that non-urban districts

should be required to neet one of the following indicators: the
municipality’'s equalized property valuation nust be well below
the State average; the nunicipality’ s equalized tax rate nust be
wel | above the State average;® or the municipality' s equalized
property valuation nust be less than the State’'s by any anount
and the nunicipality's equalized tax rate nust be higher than
the State’'s by any anount. Upon making this show ng, the
muni ci pality nust denonstrate additionally that its per pupil

property valuation is | ess than 134% of the State average.

6 As the Suprenme Court recognizes, excessive tax rates are a
“comon characteristic” of ur ban muni ci palities, wher e
popul ati on density conbined with high poverty generates a *“high
| evel of governnental need” for nunicipal goods and services.

Abbott 11, 119 N J. at 355. The demand for such government al
services is generally less aute in rural nunicipalities, where
popul ation density is |ower. Thus, tax rate conparisons wth

the statewide average in a rural municipality with a high
concentration of poverty may not necessarily reflect the

capacity of such a nunicipality to provide the resources
necessary for a constitutional education.

-17-



3. Non- Urban DFG A and B Districts,
Wth a H gh Concentration of
Poverty and a Lack of Muni ci pal
Capacity, Satisfy the Abbott |
St andard for Special Needs Status.

As amnicus curiae denonstrate above, in order to denpnstrate

the indicators of severe socio-econonm ¢ di sadvantage required in

Abbott 11, non-urban districts nust denonstrate the foll ow ng:

1. Cl assification as a DFG A or B
district; and

2. A | owincone concentration of at |[east
40% as neasured by the percentage of
children eligible for the federal free
| unch program and

3. Satisfaction of one of the three per
capita i ndi cators of muni ci pa
i ncapacity:

a) An equalized property wvaluation
wel | bel ow the State average;

b) An equalized tax rate well above
the State average; or

c) An equalized property valuation
lower than the State’s and an
equal i zed tax rate higher than the
State’s; and

4. An equalized valuation per pupil that
is |l ess than 134% of the State average.

B. Consi stent and | nvari abl e Substanti ve Educati onal
Failure is Required for Special Needs Status.

In addition to its analysis concerning the extent of
i ntense poverty and soci o-econom ¢ need, the Abbott Il Court was
also driven by the character, per si st ence, and virtual

inevitability of educational failure in the special needs

-18-



districts. See Abbott 11, 119 N.J. at 321 (“The extent of

failure is so deep, its causes so enbedded in the present
system as to persuade us that there is no |ikelihood of
achi eving a decent education tonorrow, in the reasonable future,
or ever.”). As the Admnistrative Law Judge bel ow fundanentally
recogni zed, see ALJ Dec. at 8, it was the confluence of
conpel | i ng soci 0-econom c di sadvant age and deep-rooted
substantive educational failure that animted the Court’s

analysis in Abbott I1I. See Abbott 11, 119 NJ. at 342, 346.

Thus, along with the above indicators of severe socio-economc
di sadvantage, non-urban districts nust also show educational

failure in order to be eligible for special needs status.

In evaluating this factor, the district’s performnce nust
be assessed against the Core Curriculum Content Standards
prescribed in CEIFA. In Abbott IV, the Supreme Court found that
these standards adequat el y define the substance of a

constitutionally sufficient education, see Abbott 1V, 149 N.J.

at 166-68, and these standards therefore are controlling here.
Furthernore, because the State's regine of standardized tests --
nanely the Elenmentary School Proficiency Assessnment (“ESPA”),
the Grade Eight Proficiency Assessnment (“CGEPA’), and the High
School Proficiency Assessnent (“HSPA’) -- are specifically
designed to nmeasure student performance in relation to the

curriculum standards, district results on these assessnents nust

-19-



drive the analysis of substantive educational adequacy. See
Abbott 1V, 149 N J. at 162 (finding that the State’ s assessnents
are “essential to the success of the standards-based approach
effectuated by CEIFA" because they are “designed to neasure
st udent progress toward achi evenent of the substantive

standards”).

Specifically, amcus curiae submts that the State’s

assessnents, as prescribed by CEIFA, are now the appropriate
means by which to assess the |evel of substantive education in a

DFG A or B, high poverty district. See Abbott 11, 119 N.J. at

370-71 (analyzing |low performance of wurban districts on State
hi gh school proficiency test). For such districts, evidence of
persistently high “failure rates” on the CElFArequired
assessnents serve as clear, unequi vocal i ndicators of a
“tragically inadequate” |evel of education and, therefore,

speci al needs status under Abbott Il and IV. 1d. at 359, 367.

C. Satisfaction of the Abbott Il Standard Suffices
for Special Needs Purposes, and Necessarily
Inforns that CEIFA is a Constitutionally
| nadequat e Renedy.

As di scussed above, the Abbott Il factors define the socio-
econon ¢ and educational content of special needs districts, and
satisfaction of these factors therefore is determnative of
speci al needs eligibility. Notw t hstanding the bedrock

principles set forth in Abbott 11, the Conm ssioner has
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concl uded that CEIFA, not Abbott 11, provides the foundation for
special needs eligibility determ nations. Specifically, the
Commi ssioner concluded that -- in sharp contrast to the
assessnent of t he confl uence of severe soci o- economi C
di sadvant age and educational failure required under Abbott Il --
the special needs inquiry exam nes whether “the district has
specifically denonstrated that CEIFA has not addressed, and
cannot address . . . proven deficiencies sufficiently to ensure
that the district is able to provide the constitutionally
requi red thorough and efficient education.” Comm Dec. at 142
The standard utilized by the Comm ssioner, however, is
irreconcilable with the Suprenme Court’s holdings in Abbott II
and IV, and therefore nust be rejected by the State Board.

The Comm ssioner fundanentally m sunderstands the Court’s
analysis in Abbott 11, and the relationship of that analysis to
the Court’s holding in Abbott IV In Abbott 11, as discussed
above, the Court described the socio-economc and educational
ant ecedents of the kind of pervasive and unremtting substantive

failure that generates special needs status. See supra.

Satisfaction of the criteria described by the Court in Abbott Il
triggers the special needs conclusion, and the concom tant need
for appropriate relief to alleviate the constitutional harm
Under Abbott 11, therefore, special needs eligibility is not
fundanmentally a function of the statutory adequacy, or |ack
t hereof, of any particular |egislative franework, but of whether
the objective indicators of poverty and educational failure are

SO severe as to generate a special needs determ nation.

-21-



Moreover, the Court in Abbott IV made clear that, wth
respect to the constitutional deficiencies afflicting special

needs districts, CEIFA is a categorically inadequate renedy.

See Abbott 1V, 149 NJ. at 169. The Court specifically
enphasi zed the failure of CEIFA to “link [its] content standards
to the actual funding needed to deliver that content,” id., and

found that CEIFA did not specifically tie its funding nechani sns
to the particular constitutional needs of speci al needs
districts. On these bases, anong others, the Court in Abbott IV
concluded, as a threshold matter, that CEIFA is sinply an
i nsufficient remedy wth respect to the constitutional
deficiencies of special needs districts. |d.

That conclusion applies with equal force here. Once a
district is shown to be a special needs district based upon its
predi cate satisfaction of the Abbott Il factors, CEIFA as per
Abbott IV, is necessarily an insufficient renedy with respect to
al l eviating t he under | yi ng consti tuti onal defi ci enci es.
Accordingly, the State Board nust reject the special needs
standard used by the Comm ssioner below, and nust instead apply
the controlling standard articulated by the Suprene Court in

Abbott I1.

1. WOODBI NE TOMWSH P, LAWRENCE TOWNSHI P, COMVERCI AL
TOMSHI P, FAI RFI ELD TOMSH P, AND EGG HARBOR CI TY
MEET THE ABBOTT |1 AND |V STANDARDS FOR SPECI AL
NEEDS ELI G BI LI TY AND THEREFORE ARE ENTI TLED TO
AN APPROPRI ATE REMEDY.

Based on the foregoing discussion of the socio-econom c and

educational factors that define special needs status, the
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follow ng petitioning districts are clearly entitled to special
needs status under Abbott Il and |1V: Wodbi ne Townshi p; Law ence
Townshi p; Conmercial Township;’ Fairfield Township; and Egg
Harbor City. Al of these districts are DFG A or B districts;
have concentrations of poverty in excess of 40% |ack nunicipa
capacity based on property wealth well below the state average;
and have persistently high rates of failure on the relevant
state assessnents. See Exh. A (showing the extent of socio-
econom ¢ di sadvantage in eligible districts); Exh. B (show ng
persi stent educational failure on state assessnents over severa

year period).8

! Al t hough Commercial Township withdrew its appeal subsequent

to the filing of its brief, the State Board shoul d neverthel ess
grant it special needs status given the conpelling socio-
econom ¢ and educational needs denonstrated by its satisfaction
of the Abbott Il and IV criteria. The State Board is ultimtely
responsi ble for Commercial’s failure to provide a thorough and
efficient education, and the failure to grant Comrerci al speci al
needs status, notwithstanding its satisfaction of the Abbott
factors, would constitute a breach of the State Board' s
constitutional duty. Moreover, the parents and children of
Commercial Township are the real -party-in-interest wth respect
to the Township’'s failure to provide a thorough and efficient
education, and therefore, at the very |east, Conmercial should
be required to provide notice to district parents of its
decision to withdraw its appeal, and parents should then be
provi ded an opportunity to intervene in this appeal to protect
their children's |egal entitlement to a constitutionally
suf ficient educati on.

8 Not ably, four of the five petitioning districts entitled to
speci al needs status under Abbott Il and IV currently send their
graduating eighth grade students to high schools in existing
speci al needs districts. Specifically, Wodbine and Conmerci al

send their high school students to MIIlville H gh School; and
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Whil e these districts are entitled to special needs status,
the precise nature of the constitutional renedy to be applied
requires further devel opnment of a record of the underlying needs

of the particular district. See Abbott 11, 119 N. J. at 386-87

(directing a renedy for urban districts based on the record of
the need of those districts and their students then before the
Court). Accordingly, the State Board should remand this matter
to the Adm nistrative Law Judge for a district-specific renmedia

det er m nati on

Lawrence and Fairfield send their students to Bridgeton Hi gh
School .
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CONCLUSI ON

For the reasons discussed above, the State Board should
reverse the Conm ssioner’s Decision, find that Wodbi ne
Townshi p, Lawence Township, Conmercial Township, Fairfield
Township, and Egg Harbor City are entitled to special needs
status, and remand for the issuance of a district-specific

remedy.
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